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Liserty Bitiives, ApreLtitant, vs. Gustave Starx, Re- 
SPONDENT. 


1. A certificate of the Clerk of the United States Direct Tax Commis- 
sioners is not evidence of a sale by them for taxes. 

2. By the act of Congress of June 7, 1862, for the collection of direct taxes 
in insurrectionary districts, ‘the title of, in, and to each and every 
piece or parcel of land upon which said tax has not been paid * * 
shall thereupon become forfeited to the United States, and, upon the 
sale hereinafter provided for, shall vest in the United States, or in the 
purchasers at such sale, in fee simple, free and discharged from all 
prior liens, incumbrances, right, title, and claim whatsoever.” Under 
this provision, where the plaintiff shows title under a certificate of 
sale by the tax commissioners, the evidence of the defendant’s good 
title anterior to the tax assessment and sale, or of a title by deed from 
the former owner, is not a defence. 

3. Either party is entitled to the benefit of any evidence introduced upon 
the trial by the other party. 

4. The neglect or refusal of one of three forming a board of United States 
Tax Commissioners to act, or his dissent from the proceedings of the 
majority, will not invalidate the act of the majority; and a tax sale 
certificate signed by two of the commissioners is “prima facie evi- 
dence of the regularity and validity of the sale and of the title of 
the purchaser;” and this having been held by the Supreme Court of 
the United States, construing an act of Congress, is conclusive upon 
the State courts. 

5. There is no power vested by law in the officers of the Treasury De- 
partment to set aside a sale, or vacate a title acquired by a purchaser 
at a sale, for direct taxes; and the assent of the purchaser to the set- 
ting aside of the sale, after he had conveyed the premises to a third 
person, cannot affect the rights of such third person, unless he also 
assented. 
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6. A deed in the possession ef the grantee is presumed to have been duly 
delivered at the time it bears date. 

7. The court charged the jury that, if they find, from the evidence, that 
the plaintiff (the grantee of a purchaser at a tax sale) did not put his 
deed on record until after the purchase by the defendant from one 
who owned the property before the tax sale, and that the defendant 
had no notice of the plaintiff’s title, and who purchased for a valua- 
ble consideration, the plaintiff’s title would not prevail. /Zeld, that 
this instruction was erroneous. The act in regard to recording con- 
veyances in this regard relates to conveyances by the same grantor 
or his grantees, and was designed to protect subsequent purchasers 
and creditors, and has no reference to a tide acquired from other 
sources. 

Appeal from judgment of Circuit Court for Nassau 

PP Juag 

county. 

The appellant sued the respondent in ejectinent to re- 
cover a lot of land in Fernandina. 

The defendant answered, denying the allegations in the 
complaint, and, for a further defence, alleged that he had 
had the peaceable possession of the premises, under title 
adverse to the plaintiff, for seven years preceding the com- 
mencement of this suit. , 

Upon trial, plaintiff proved that the defendant was in 
possession of the premises at the time of the commence- 
ment of suit; produced a deed of bargain, sale, and quit 


claim, executed by C. L. Robinson, conveying the lot to’ 


plaintiff, dated 20th July, 1863, duly sealed and witnessed, 
and proved for record 28th May, 1872, and recorded Octo 
ber 25, 1873. 

Plaintiff also offered in evidence a certificate of the Clerk 
of the Board of United States Direct Tax Commissioners 
for Florida, dated July 20, 1863, stating that the lot in ques- 
tion had been sold to C. L. Robinson, tor taxes, by the 
United States Tax Commissioners tor direct taxes, in June, 
1863. Defendant objected to the reading of this certificate 
in evidence. The record shows that the court refused to 


receive it as evidence. The plaintiff excepted to the ruling. ° 


The plaintiff having rested, the defendant offered in evi- 
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dence certain conveyances of the lot in question, viz.: A 
deed of trust from the Florida Railroad Company to Soulter 
& McRae; a power of attorney from Soulter & McRae to 
George W. Call, authorizing him to sell and convey the 
land; a deed by G. W. Call, attorney, dated in 1860, to F. 
A. and J. J. Acosta; and a deed, by the latter, to Mary B. 
Stark, wife of defendant, dated January 17, 1867, all duly 
recorded—which were objected to by the plaintiff and ad- 
mitted by the court, to which plaintiff excepted. Defend- 
ant then proved possession, by his grantors and himself 
and wife, from 1856 to the present time. 

The defendant then further offered in evidence a certified 
transcript, from the Treasury Department of the United 
States, of proceedings of the Board of United States. Tax 
Commissioners for Florida, in relation to the sale of the lot, 
and other papers, viz.: 1. A copy of the certificate of sale 
by the United States Tax Commissioners (signed by two of 
the commissioners, Sammis and Reed), for direct taxes, dated 
22d June, 1863, stating that the lot had been sold by them 
to C. L. Robinson; 2. A paper, dated September 3, 1863, 
purporting to be an opinion of the Commissioner of Inter- 
nal Revenue, that the sale by Sammis and Reed, without 
the concurrence of the other commissioner, was void, and 
that the property ought to be re-advertised for sale; 3. A 
new notice of sale, signed by Stickney and Alsop, two of 
the then commissioners, for a sale to be made in November, 
1864; 4. A certificate of sale of the lot, for direct taxes, 
December 28, 1864, to Leah Mooney, signed by three com- 
missioners; 5. A certificate that T. N. Acosta had re- 
deemed the lot from sale, April 10, 1865, signed by three 
commissioners, Stickney, Smith and Alsop; and, 6. John 
II. Mooney’s receipt for the redemption money. 

A further transcript from the Treasury Department was 
offered to show that Stickney, of the tax commissioners, was 
not in Florida, and had not concurred in making the ap- 
praisement and sale of lots in 1863, and that he dissented 
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from and disapproved of the acts of Sammis and Reed, and 
to show that the tax certificate under which plaintiff claims 
had been surrendered by Robinson and cancelled, and the 
purchase money returned to him after the decision of the 
commissioner at Washington that the sale was void. 

The plaintiff was called as a witness for the defendant, 
and testified that he came to Florida in the spring of 1863, 
where he met Stickney and Robinson, who both urged him 
to purchase at the sale to come off in June; that he received 
the deed from Robinson, who sent it to him at Beaufort; ac- 
cepted the deed; got back from Robinson about $190 of 
money left in his hands, but had not recovered any part of 
the consideration paid him for the lots described in the 
deed. 

C. L. Robinson testified, in behalf of defendant, that his 
impression was that he gave plaintiff a quit-elaim deed. 
Plaintiff was at Fernandina before the sale took place in 
June. Stickney, one of the commissioners, was a business 
partner of witness. Witness afterwards learned that the 
government had repudiated the sale, and he surrendered 
the certificate to the commissioners in the fall or winter, and 
took back the purchase money. At the second sale he bought 
again, but not for Billings. Billings had left money with 
him te buy lots in Fernandina. After the sale witness in- 
formed Billings that he had purchased extensively, and if 
he wanted any lots, to come and select them. Billings 
wrote him to make the selection himself, and send him a 


deed. Made a quit-claim deed for several lots, including 


the lot in question, and left it in his store with a partner; 
did not send it to Billings. 

Under the charge of the court, the jury retired and re- 
turned a verdict for defendant. 


Billings for Appellant. 
Fricnd & Hammond for Respondent. 
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Had the defendant rested upon the plaintiff’s showing, 
the verdict could not have been disturbed. The certificate 
of the Clerk of the Board of Tax Commissioners is not 
made evidence of the sale of lands for taxes. The act of 
Congress makes the certificate of the commissioners evi- 
dence of the sale. When the detendant introduced a certi- 
fied copy of the tax certificate, of the date of June, 1863, 
he had supplied the necessary link in the plaintiff’s testi- 
mony by which his case was prima facie made out. The 
defendant’s counsel insists that the plaintiff is not entitled 
to the benefit of the certificate of sale, introduced by the 
defendant in connection with other papers, but the rule is 
otherwise. If the whole record cohtain evidence sufficient 
to make the plaintiff’s case, he is entitled to it, though in- 
troduced by the defendant, even as the defendant is enti- 
tled to use any evidence pruduced by the plaintiff. The 
case stands upon the whole evidence before the court. 

The certificate of the tax sale to Robinson, signed by the 
direct tax commissioners, and the deed from Robinson to 
Billings, made a case upon which the plaintiff was entitled 
to recover, unless this title was overthrown by the evidence 
on the part of the defendant. 

The defendant, in order to defeat the plaintiff’s right of 
recovery, introduced his evidence of title from the Florida 
Railroad Company, in 1856, down to the deed of the Acos- 
tas, in 1867, to the wife of the defendant. 

It was objected to the deed exeeuted by George W. Call, 
as attorney of Soulter and McRae, trustees, that the deed 
was of no effect because the trustees had no authority to act 
by attorney, there being no express powers to appoint an 
attorney-in-fact in the deed of trust; and this is a promi- 
nent point made in the assignment of errors. In view 6f 
the whole sale, however, we will not dissect the deed of 
trust at this time to ascertain the scope of the authority of 
the trustees, for it makes no difference in the result. The 
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defendant is in possession, and the plaintiff’s right depends 
upon the tax sale, while the defendant’s rights, as against 
the plaintiff, do not depend upon the validity of his former 
title. 

And so the evidence of title offered on the part of the 
defendant was superfluous and irrelevant to his defence. 

The fourth section of the act of Congress of Jtine 7, 1862, 
“for the collection of direct taxes in insurrectionary dis- 
tricts within the United States, and for other purposes,” reads 
as follows: “That the title of, in, and to each and every 
piece or parcel of land upon which said tax has not been 
paid, as above provided, shall thereupon beeome forfeited 
to the United States, and, upon the sale hereinafter pro- 
vided, shall vest in the United States, or in the purchasers 
at such sale, in fee simple, free and discharged from all prior 
liens, incumbrances, right, title, and claim whatsoever.” 

The sale of the property in controversy was made by the 
tax commissioners because of the non-payment of a tax ley- 
ied in pursuance of this law. The validity of the act of 
Congress is not called in question upon the argument as to 
the whole or any part of its provisions. The sale having 
been made, and the certificate given as required by law, the 
purchaser was invested with the title, “free and discharged 
from all prior liens, incumbrances, right, title, and claim 
whatsoever;” and, by the seventh section, “the certificate 
shall be received in all courts and places as prima facic 
evidence of the regularity and validity of the sale, and of 
the title of the said purchaser,” subject to the right to re- 
deem by the former owner, or others having an interest, 
within the time prescribed by law. 

And we repeat that the plaintiff’s case, resting upon the 
tax sale and the deed from the purchaser, is not met by the 
evidence of a former title. The defendant must defeat the 
plaintiff’s case by showing that the assessment and sale were 
not made in conformity to law, “that the property was not 
subject to taxes, or that the taxes had been paid previous to 
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sale, or that the property had been redeemed according to 
the provisions of this act.” (See last paragraph of Section 7.) 

A certificate of sale, signed by two of the tax commis- 
sioners instead of three, is held by the Supreme Court of 
the United States to be valid, as though it had been signed 
by the three. (12 Wallace, 398.) This decision is conelu- 
sive upon this court. 

The testimony as to the non-concurrence of the third 
commissioner in the assessment, notice, and sale, as given 
in the record, does not invalidate the proceedings. The ne- 
glect or refusal of one of the members of the Board to act, 
or his disapproval of the acts of the majority of the board, 
cannot affect the validity of the acts of the majority. Any 
other rule would make the legality of their proceedings 
entirely dependent upon the caprice or contumacy of the 
minority. 

The respondent insists that the sale in June, 1863, and 
the certificate, were annulled and set aside by the Treasury 
Department at Washington, and that therefore the certifi- 
cate and the sale became null. 

The transcript of the proceedings of the Treasury De- 
partment does not show that any order was made setting 
aside that sale. The opinion of the Commissioner of Inter- 
nal Revenue that the sale was irregular and void by reason 
of certain facts stated to him by the dissenting tax commis- 
sioner, is merely an opinion, and is not sustained by the 
Supreme Court in the case above cited; and, indeed, if the 
purchaser at that sale had any rights of property under it, 
we are not aware of any power in the Treasury Department 
competent to divest him or his grantee of such rights. 

Upon the pronouncing of that opinion by the Internal 
Revenue Commissioner, it appears that the tax commis- 
sioners again advertised and sold the same property for the 
tax that another person purchased at the last sale, and that 
the property was redeemed from this sale. 

Whether Robinson, the purchaser at the sale in June, 
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1863, on learning that the government “repudiated” that 
sale, surrendering the certificate of sale and receiving back 
the money from the commissioners, and becoming a pur- 
chaser at the second sale, may thereby be estopped in law, 
or in equity, from setting up any title in himself under that 
certificate, is not a question here. He had conveyed to Bil- 
lings before he surrendered the certificate, according to the 
evidence, and his surrender of the certificate could not af- 
fect the title of Billings, if he had any title. It appears 
that there were included in the same certificate a large num- 
ber of lots purchased at the same sale; and if all the lots so 
included were not conveyed by Robinson to Billings, this 
may account for the retention of the certificate by Robin- 
son, instead of passing it over to Dillings, and his subse- 
quent surrender of it to the commissioners. The proceed- 
ings had, as shown, and the subsequent sale, do not affect 
the vested rights of the parties in interest, unless they as- 
sented to the proceedings, of which there is no evidence. 

The counsel for respondent refers to an authority to show 
the effect of the surrender of a patent. On referring to the 
case (found in 1 Black, U. S.,) it is found that it treats of a 
patent issued under the laws regulating patent rights, and 
not to a title to lands. 

The respondent insists, in his argument, that there is no 
evidence that the plaintiff acquired any rights prior to the 
surrender of the certificate. Wedo not understand that 
the respondent intends to impeach the integrity of his wit- 
ness, Robinson, by insisting that Robinson, for a considera- 
tion, conveyed to Billings efter he had surrendered this cer- 
tificate and received the money for it. On the contrary, 
the testimony of Robinson and Billings both shows that 
Billings had left with Robinson money to be invested in 
the sales to take place in June, 1863; that it was so used; 
that Stickney, the third and dissenting commissioner, had 
urged Billings to purchase at this sale; that, within thirty 
days after it, Robinson executed his deed to Billings of the 
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lot in question, with other lots, which deed was left by Rob- 
inson in a store with a partner; and that Billings received 
the deed at Beautort. Robinson states that Billings wrote 
to him to select the lots and send him the deed; that his 
impression was that he gave to plaintiff a mere quit-claim 
deed ; that he “did not send it,” but “left it in the store;” 
but he does not say that it was not sent or delivered to Bill- 
ings with his consent or by his directions; nor is there any . 
evidence that Billings ever knew of Robinson’s surrender of 
the certificate; but it does appear that Robinson did not re- 
turn to Billings the money consideration for the deed of this 
lot. That Robinson acted as the agent of Billings, in pur- 
chasing the lot, seems quite clear. A deed in the posses- 
sion of the grantee, purporting to have been executed and 
delivered at a given date, is presumed to have been duly 
delivered to the grantee at the time named. 

So far as the evidence in this record goes to the point, the 
proof of the execution and delivery of the deed at about 
the time of its date; that the lots were purchased for Bill- 
ings, with his money, by Robinson,.and conveyed for that 
reason to Billings, are prima facie established. (We com- 
ment upon this matter only because the point was argued 
before this court.) ; 

The charge of the court, as contained in the record, is 
entirely sustained by what we have already said, except as 
to a single point. The court charged that “if the jury 
find, from the evidence, that plaintiff did not record his 
title in the records of Nassau county until after the pur- 
chase of the property by Mrs. G. Stark, and believe, from 
the evidence, that she had no notice of the title of the plain- 
tiff, the conveyance of C. L. Robinson to the plaintiff would 
not be good or effectual, as against her, if she purchased 
for a valuable consideration.” 

This is the only portion of the charge excepted to by the 
plaintiff. The recording acts provide that no conveyance 
of real property shall be good in law, or in equity, against 
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creditors or subsequent purchasers for a valuable considera- 
tion, and without notice, unless the same be recorded in the 
office assigned by law for that purpose. The court misap- 
prehended the purpose of the act in applying it to this case. 
The object of the law was to prevent frand by parties con- 
cealing the fact of a conveyance and making a subsequent 
conveyance to a bona fide purchaser without notice. Had 
the deed of the plaintiff proceeded from the same grantor 
who subsequently conveyed to Mrs. Stark, the prior deed 
not being recorded, the statute would apply. But the plain- 
tiff derives his title, if he has any, from the government 
through its power to collect revenue. No conveyance can 
be made by a former owner which will relieve property 
from the payment of taxes, or defeat a title lawfully ac- 
quired from the government through forfeiture and sale for 
taxes. The recording acts were not intended to promote, 
but to prevent fraud. , 

It is evident that the jury were misled by this instruc- 
tion. 

The judgment must be reversed, and a new trial granted. 








Epwarp J. Lurrerton, Aprretiant, vs. Tue Mayor anp 
Cocnci. or tae Town or Cepar Keys, Resronpents. 


1. The erection of a building in the centre of a street sixty feet wide, to 
be used for a market for meat, fish, &c., and as a pound for confining 
swine and other animals and as a jail, in front of places of business or 
private residence, would be both a public and private nuisance, and 
the courts of equity will interfere to prevent or abate it in behalf of 
any one likely to sustain an injury thereby. 

2. The corporate authorities of a town have no right to appropriate the 
public streets to any other uses than that of travel, or right of way, 
to which they were dedicated, and the convenience of the whole pub- 
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lic, and they cannot lawfully obstruct the streets with public or private 
buildings; and any person whose property is eSpecially injured there- 
by, may have the aid of the courts of equity to restrain such improper 
appropriation. 


Appeal from the Circuit Court for Levy county, Fifth 
Judicial Circuit. 

A statement of the case appears in the opinion of the 
court. 


Thomas F. King, and Papy & Raney, tor Appellant. 
—— Jackson tor Appellees, 
RANDALL, C. J., delivered the opinion of the court. 


Plaintiff filed his complaint for an injunction against the 
corporate authorities of the town of Cedar Keys to restrain 
them from erecting a market-house, public pound and jail, 
in the centre of a street sixty feet wide, in the immediate 
front of a building of the plaintiff, occupied as stores and 
sleeping apartments, and suitable for a dwelling house—the 
proposed edifice to be twenty by thirty feet. sThe market 
place is designed to be used for the sale of meat, vegetables, 
fish, &c. ; the pound for the shutting up of hogs and other 
animals, and the jail for the confinement of disorderly peo- 
ple and criminals. The complaint alleges that on account 
of the location, and the character of the purposes designed 
in the erection of the house, it will be a nuisance, and will 
seriously and injuriously affect the value of his property and 
render access to it from one direction inconvenient, and that 
it will obstruct travel. 

After service of process and notice of an application for 
an injunction, the judge refused the injunction. There was 
no answer or counter affidavit. 

The plaintiff appeals from this refusal. There can be 
no question that the facts stated in the complaint show an 
intention on the part of the corporate authorities to erect a 
public as well as a private nuisance. 
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In addition to the alleged offensiveness of such an insti- 
tution immediately in front and so near the habitations of 
families and places of business, the obstruction of the pub- 
lie street in this manner is unwarranted. The corporation 
of the town has no more right to erect such an obstruction 
in the highway than has any private citizen. The right of 
occupancy of the street by the public is a mere easement or 
right of passage. The rights of owners of adjacent lots 
fronting on the street are greater than this; they have also 
a private right and interest. The purchasers of town lots 
have generally located their houses and invested their money 
with reference to the streets, and their property is neces- 
sarily affected by the permanent closing or partial closing of 
these avenues; and upon various considerations, if special 
injury be threatened, they may demand that their property 
be protected against injury by such permanent obstructions 
and nuisances. The reported cases show no instance in 
which, upon such circumstances as are here stated, the courts 
of equity have failed to protect private rights by an injunc- 
tion or other necessary process to prevent or abate the nui- 
sance. , . 

The order of the judge is reversed, and this cause re- 
manded with directions that an injunction be allowed. The 
appellant will recover costs of the appeal and proceedings 
in this court. 








Joseru M. Micuer, Arretnant, vs. Joun 8. Saumas, Ar- 
PELLEE. 

An original bill, filed for the purpose of enjoining the execution of a de- 

cree of foreclosure of a mortgage upon the ground that a defence 


existed of which the defendant neglected to avail himself, or which 
may have been denied by the court, cannot be sustained. 


Appeal from Duval Circuit Court, Fourth Judicial Cir- 
cuit. 
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The opinion of the court contains a statement of the case. 
foes & Dawkins for Appellant. 


The principal questions to be determined in this case are: 

1. What constitutes a homestead 7 

2. Whether a mortgage given for any purpose other than 
those embraced within the exceptions mentioned in the con- 
stitutional exemptions constitutes a valid lien upon a home- 
stead ? 

3. What is necessary to be done by a party to be entitled 
to the benefit of a homestead ? 

4. Can a homestead, exempted from forced sale by the 
Constitution of this State, be sold under a decree of fore- 
closure, except for the payment of obligations contracted 
for the purchase of the premises, or for the erection of im- 
provements thereon, or for labor performed on the same? 

5. Do the homestead exemptions in this State impair the 
obligation of contracts ? 

Mr. Bouvier defines the homestead to be the place of the 
house, or home place. (Bou. L. Dic. Vol. 1, p. 670.) 

A homestead is*a house used as a home, together with 
the prescribed quantity of land on which the house is. situ- 
ated. The word home is to have its ordinary and usual sig- 
nification. * * Hlomestead means the home place. (Rich- 
ardson, C. J., in 7 N. H. 245; Ib. 483.) 

The homestead is the dwelling place of the family, where 
they permanently reside. (Cook vs. McChristian, 4 Cal., 26.) 

It may be laid down as a general rule that the premises 
do not become impressed with the legal character of a home- 
stead until actual residence and occupation by the family 
as a home... (Holden vs. Phinney, 6 Cal., 236, 625; Norris 
vs. Moulton, 34 N. H., 392; Meyer vs. Claus, 15 Texas, 
516; Wisner vs. Farnham, 2 Mich., 472 ; Benedict vs. Bun- 
nell, 7 Cal., 245.) 

Every State may exempt any property it thinks. proper 
from sale for the payment of a debt, and may impose such 
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conditions and restrictions upon the -creditor as its judg- 
ment and policy may dictate, and all future contracts must 
be subject to such provisions. (Bronson vs. Kinsie et al., 1 
How. 321.) 

In Garret vs. Cheshire, Mr. Justice Iteed, after referring 
to various decisions of the Supreme Court of the U nited 
States, says: “I have already shown,-in the quotations 
from the United States Supreme Court decisions, exemption 
laws are based upon policy and humanity, and they do not 
impair, but are paramount to debts.” (Garret vs. Cheshire, 
69 N. C., 396; published also in 12 Amer., 647.) 

A lien cannot exist where there is no power of sale. (Ro- 
rer on Judicial Sales, Sec 109, and cases cited.) 

Lien is defined to bea hold or claim which one person 
has upon the property of another as a security for some 
debt or charge. (2 Bouv. Law Dic., 47.) 

Lien carrying with it the power of sale, the only liens 
which can constitutionally bind the homestead are for taxes 
due and unpaid ; obligations contracted for purchase of said 
premises, or for the erection of improvements thereon, or 
for house, field, or other labor performed on the same. 
(Const. of Fla., Arf. 9.) 

A homestead cannot be subject to forced sale for the pay- 
ment of debts. (Stone vs. Darnell, 20 Texas, 11.) 

A forced sale is one made under the process of the court, 
and in the mode prescribed by law. (Sampson & Keene vs. 
Williamson, 6 Texas, 102.) 

In Texas, where the constitutional provision is somewhat 
similar to ours, it was held that an ordinary mortgage, prop- 
erly executed both by the husband and wife, could not be 
foreclosed in court, or the property sold on judicial process 
because such a sale would be a forced sale. (Sampson vs. 
Williamson, 6 Texas, 102.) 

In no ease, and under no circumstances, can the home- 
stead be bound by a mortgage which needs to be enforced 
by foreclosure. * * * The prohibition of a forced sale 
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is absolute and complete. (Jourdan vs. Park, 38 Texas, 440.) 

The distinction seems to be that parties (husband and 
wife) can only bind homestead by deed of trust, or mort- 
gage with power to sell and convey without foreclosure. 0. 

The exemption need not be claimed, and the possession 
and use of property as a homestead are notice to the offti- 
cers making a levy that it is held as such. (1 Central Law 
Journal, 65; Wilkerson vs. Wait, 44 Verm., 508; Wilker- 
son vs. Wait, 8 Amer., 391.) 

The principle is well established by authority that what- 
ever is enough to excite attention, or put a party on inquiry, 
is notice of everything to which the inquiry might have 
led. Sufficient intormation to lead to a fact shall be deemed 
sufficient to charge a party with knowledge of it. (Plough- 
boy, 1 Gall, 41; Hinds vs. Vattier, 1 McLain, 128; Wailes 
vs. Cooper, 24 Miss., 228; Parker vs. Foy & Florer, 43° 
Miss., 260.) 

HT. Bisbee, Jr., for Appellee. 


The question raised is: Can a man mortgage property 
which he represents not to be claimed as a homestead, and 
afterwards set up a homestead claim and defeat the mort- 
gage security ¢ 

If the affirmative of this proposition can be maintained, 
it must result from some arbitrary statute law of the State. 
There is certainly no doubt that the common law favors a 
free and unrestricted right of alienation of real estate; in- 
deed, a covenant or condition in restraint of alienation is 
void. It is undoubtedly true that there is no statute of the 
State prohibiting a man and his wife from conveying, in 
fee, real estate; and it must necessarily follow that if they 
can convey the fee, they can mortgage, whether the latter 
be considered as conveying the fee or as creating a lien. 

If they convey in fee, how can it be claimed that the 
grantors can afterwards claim a homestead in the property ; 
or, if they execute a mortgage upon a particular lot of land, 
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as in this case, upon what principle can they afterwards as. 
sert a homestead right in that particular lot to impair the 
contract of mortgage ? 

The Constitution and laws of the State, it is true, provide 
for a homestead which shall be exempt from forced sale ; 
but when he executes a mortgage upon a certain lot of land, 
the law does not say that he can claim a homestead én that 
lot exempt from a forced sale. 

Besides, it is @ part of the mortgage contract, as fully as 
if set forth in the mortgage itself, that if the momey loaned 
or secured by the mortgage is not paid, the holder of the 
mortgage shall enjoy the right of purchasing, and of having 
a decree for the sale of-the premises. This is a part of the 
contract, and hence not a forced sale, but a sale by consent. 
(Bronson vs. Kinzie et al., 1 How., 8S. C., 318, 319.) 

* Forced Sale.”—These words, in the case of Peterson vs. 
F. A. Hornblower, administrator estate of Henry Miller 
and Catherine Miller, a late case decided by the Supreme 
Court of California, have been defined: “They are not 
synonymous with sale on execution, but mean a sale 
against the will of the owner, and do not apply where the 
owner consents directly to the sale, or does so indirectly by 
consenting to or doing those acts or things that necessarily 
or usually eventuate in a sale, or a sale under a power con- 
tained in a mortgage or a decree of foreclosure.” 

The consent to a sale is in the mortgage contract, accord- 
ing to the authorities cited, and the California case sustained 
the mortgage executed after the-declaration of homestead 
had been made. 

If a man can mortgage, and then defeat the mortgage by 
asserting a homestead, he is simply clothed with power and 
license to commit a fraud, against which no vigilance could 
guard. If one had ten lots to-day, he could mortgage one, 
and, before the mortgage matured, sell the other nine and 
claim the mortgaged premises as a homestead. 

No civilized State ought to countenance such a fraud, 
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nor permit the consequences of such a oa upon the prop- 
erty of the people. 

We submit that, in this case, the question is not, can @ 
man and wife mortgage a homestead? but, can they exe- 
eute a good security upon a parcel of land not claimed as a 
homestead, and then prevent the enforcement of the con- 
tract of mortgage by claiming a homestead ? 

A State cannot make a law impairing the obligation of 
2 contract; yet, if the complainant’s claim is sustained, a 
citizen ef Florida can do what the State cannot: he can 
impair the obligation of a contract of mortgage by his own 
act of applying to a particular parcel of land a law of the 
State which, when he executed the mortgage, he asserted 
he did not apply to it. This is simply saying that, in Flor- 
ida, the law authorizes a man to commit a fraud. 

The plea not being replied to, of course all the facts 
stated in it are-admitted by the complainant. 


RANDALL, C. J., delivered the opinion of the court. 


Tke complainant Michel filed his bill in the Circuit Court 
for Duval county, alleging that he is a citizen of this State, 
the head of a family entitled to hold a homestead. That he 
awns a lot in the incorporated city of Jacksonville, and oc- 
expies it with his family as a homestead, it being less than 
one-half an acre of land, and that the defendant, through 
and by the sheriff of Duval county, by virtue of legal pro- 
cess, is about to sell the lot, and has advertised it for sale. 
That the intended sale is not for taxes-or for purchase money 
‘er for improvements or for labor on the same, wherefore he 
prays an injunction to prevent the sale. 

A temporary injunction was allowed. . 

The defendant filed a plea alleging that in June, 1870, he 
loaned the appellant five hundred dollars, and took his 
promissory note therefor, secured by a mortgage upon the 
premises in question, the mortgage being in the usual form, 


duly exeeuted and recorded. That in May, 1873, he com- 
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menced suit in equity to foreclose the mortgage; that 
Michel and his wife were duly served with the process of 
the court, and on the 26th day of August, 1874, a final de- 
eree of foreclosure and sale was duly entered and signed in 
the Circuit Court for Duval county, and that by virtue of 
said decree he was about to sell the property, this being the 
same matter of which the appellant complains in his bill. 

The cause was set duwn for a hearing upon the bill and 
plea, and the court refused a permanent injunction and dis- 
missed the bill, whereupon complainant appeals. 

The question of the exemption of the mortgaged premises 
as a homestead under the Constitution and laws of this 
State, was the only question discussed by counsel for ap- 
pellant. 

We would cheerfully proceed to the decision of that ques- 
tion in this case if it were possible, but the law and the 
well established principles of judicial action forbid it. 

The plea alleges that the mortgaged premises have been 
condemned to be sold to pay the mortgage debt; that the 
decree was made by a competent court having jurisdiction 
of the subject matter and of the parties, and thereby it was 
determined and adjudged by that court that the property 
was liable to be sold to pay that debt. This plea is not 
controverted, and the cause was heard as upon demurrer to 
the plea. 

The question now presented is, whether the bill in this 
case can be maintained? whether the decree of foreclosure 
can be examined and reversed, set aside or enjoined upon 
the grounds alleged ? ; 

A bill of review and a bill in the nature of a bill of re- 
view, are the only bills which can be brought to affect or 
alter the decree, unless it has been obtained by fraud. (Dan- 
iel’s Ch. Pl. and Pr., 4 Am. Ed., 582; 1 Fla., 455; 9 Fla., 
325.) 

The true office of this sort of bill as now used, is to bring 
before the court new matter discovered since publication 
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in the original cause when the decree has not been signed 
and enrolled. (Story’s Eq. Pl., Sec. 422.) 

It seems to be a general rule that a supplemental bill for 
newly discovered matter should be filed as soon after the 
new matter is discovered as it reasonably may be. If, there- 
fore, the party proceeds to a decree in the original suit after 
the discovery of the facts upon which the new claim is 
founded, he will not be permitted afterwards to file a 
bill in the nature of a bill of review founded on these facts, 
for it was his own laches not to have brought them forward 
at an earlier stage. Ib., § 423 e¢ sey., and authorities there 
cited; Miller vs. Sherry, 2 Wall, 373; Haynes vs. Meek, 
14 Iowa, 320. 

There being no fraud nor no new matter charged as the 
ground for relief, this bill is not a bill of review or in the 
nature of a bill of review, which we have seen are the only 
known methods of attacking a decree for the purpose of 
availing the party of matters of defence not already inter- 
posed, and which matters of defence must have come to his 
knowledge or possession since the decree. Obviously the 
matters alleged in this bill were within the knowledge of 
the appellant at and before the commencement of the fore- 
closure suit, and there is no pretense of fraud or over-reach- 
ing on the part of the original complainant. 

The Supreme Court of Texas, which has gone quite as 
far in the protection of the homestead from sale under mort- 
gage foreclosure as any other court, if not a little farther. 
has said in respect to the conclusiveness of a judgment or 
decree: “It is an elementary principle, which dees not re- 
quire the support of argument or authority, that the judg- 
ments of a court of competent jurisdiction are revisable only 
by an appellate court, and cannot be impeached collaterally, 
So long as thegjudgment remains in force, it is in itself evi- 
dence of the right of the plaintiff to the thing adjudged, 
and gives him a right to possess and execute the judgment. 
(Citing 10 Pet., 449.) It is not necessary to the conclusive-. 
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ness of the former judgment that issue should have been 
taken upon the precise point which it is proposed to contro- 
vert in the collateral action. It is sufficient if that point 
was essential to the former judgment. * * * That ques- 
tion, therefore, it was not competent for the defendant to 
bring again into litigation in this action, unless it had been 
proposed to impeach that judgment on the ground of fraud, 
which is not pretended or averred in respect to the judg- 
ment.” (Lee vs. Kingsbury, 13 Texas R., 68.) 

“Tf the decision was erroneous, the defendant had his 
* remedy by an appeal or writ of error to reverse the judg- 
ment. There is nothing in the nature of the right of home- 
stead to exempt it from the operation of the general princi- 
ple. * * * If the appellant had made the proof in the 
former case, which he has made in this, the court must have 
adjudged the question in his favor, or its judgment must 
have been reversed upen appeal to this court. If he neg- 
lected or failed to make the proof, the court could not do 
otherwise than render the judgment which was rendered in 
the case.” (Tadlock vs. Eccles, 20 Texas R., 782.) 

It is thus found that the court could not entertain this 
suit. There would be no end of litigation, and the right of 
property would never be safe if a different rule should be 
allowed to prevail. 

The decree of the Circuit Court is affirmed. 
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SratTE oF FLorma Ex REL. PEnsacota anp Lovisvitte Raw- 
roaAD Company, vs. Hon. W. W. VanNess, JupGe or THE 
First Juprorau Circurr oF Fioripa. 

Where a Judge has determined that, under the statutes of this State, he 
is disqualified from hearing a cause, »nandamus does not lie to make 
him reverse that decision and to hear the cause. 

This cause came before the Supreme Court by petition 
for a writ of mandamus to compel Judge VanNess, of the 
First Judicial Circuit, to try certain causes. 

The respondent set forth, for the reason of his making an 
order declining to hear the cause, that the parties complain- 
ants in the said causes were related to the wife of the re- 
spondent within the ninth degree. 

Respondent set forth the statute of December 6, 1862, 
which provides “that no Judge shall sit or preside in any 
cause to which he is a party, or in which he is interested, 
or in which he would be excluded from being a juror by 
reason of interest, consanguinity, or affinity to either of the 
parties.” 

The petitioners maintained that the Pensacola and Lou- 
isville Railroad Company was a party to the suit, and that 
the stockholders, who were interested, were not parties of 
record to the suit, and, consequently, that the objection of 
the Circuit Court Judge to trying the cause did not come 
within the statutory restriction. 


C. C. Yonge and R. B. Hilton tor the Petitioners. 
Papy & Raney for Respondent: 


WESTCOTT, J., delivered the opinion of the court. 

A mandamus does not lie in this case. The only duty 
which the Judge had to perform was the exercise of his 
judicial discretion and judgment in the matter of deter- 
mining his qualification. This he has done, and this writ 
does not lie to make him reverse his decision, even though 
it be wrong. 
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GusTAVE Stark AND Wire, ArPELLants, vs. Liserry Brit- 
incs, APPELLEE: 


1.,In a proceeding under the act relating to forcible entry and unlawful 
detainer, the plaintiff claimed that he was lawfully put in possession 
of the premises by virtue of a writ of possession issued in a former 
similar proceeding against the husband of one of the appellants; and 
on the trial, the writ of possession and the proceedings in the former 
case being produced, and it appearing that no judgment had been en-, 
tered therein; it is Held, that the writ of possession was void, and 
did not give the plaintiff a lawful possession, or right of possession . 
ind the defendant, having re-entered without force or violence, was 
not guilty of an unlawful entry. 

2. Copies of detached papers, severally certified to be copies of papers 
filed,and of minutes of the court, purporting to pertain to a cause, are 
not proper evidence of the proceedings and judgment when offered 
for the purpose of showing a judgment. The process, pleadings, pro- 
ceedings, entry of verdict and final judgment, forming the complete 
judgment record, or a copy thereof certified to be such record, and 
the whole thereof, should be produced. 

}. This entry in the minutes, “ Verdict for plaintiff; let writ issue,” is 
not a judgment, and execution thereon is void. 

4, The Circuit Court, under the Constitution, has jurisdiction of all ac- 
tions relating to the possession and the right of possession of real es- 
tate, to be exercised in such form as the Legislature may prescribe. 

. A form of oath administered to a jury in a civil action containing mat- 
ter not embraced in the issue, which was not objected to by either of 
the parties, will not be considered as error, unless it is evident that 
the jury were misled thereby. 


wt 


Appeal from Duval Circuit Court, Fourth Judicial Cir- 
cuit. 
The opinion of the court contains a statement of thie case. 


Friend d& Hammond for Appellants. 
L. Billings for Appellee. . 
RANDALL, C. J., delivered the opinion of the court. 


This was « proceeding before the Circuit Court by Bill- 
ings, under the statute of 1868, in which he “complains 
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that Alphia C. Freeman hath unlawfully turned him out of, 
and unlawfully and against his consent withholds from him, 
the possession of certain real estate.” It was tried in the 
Circuit Court for Duval county (the venue having been 
transferred from Nassau), and a verdict rendered, in favor 
of the complainant, that the defendants did “ forcibly en- 
ter” and “turn the plaintiff out of possession,” and that 
they continue to hold possession; and the plaintiff’s dam- 
ages are assessed at $540. 

A motion for a new trial was denied, and Stark and wife 
appealed. 

Precisely how Stark and wife became defendants is not 
shown by the proceedings, but is presumed from a state- 
ment found in the testimony that Mrs. Freeman, after the 
suit was commenced, beeame the wife of Mr. Stark, and, 
upon the verdict, a judgment is rendered against him and 
his wife for five hundred and forty dollars damages, besides 
costs. , 

The first question raised is, that the Circuit Court, by the 
Constitution, has no jurisdiction of the proceeding for an 
“unlawful entry,” that is, an entry without force, but with- 
out lawful right; and that the statute purporting to give 
this remedy to the Circuit Court, in cases other than for a 
“forcible entry and unlawful detainer,” is void. 

In support of this proposition, appellants refer to Section 
8 of Article VI. of the Constitution, which expressly gives 
the court jurisdiction of cases of “forcible entry and un- 
lawful detainer;” and they insist that, this being a special 
grant of jurisdiction, any other proceedings of this nature, 
other than for a forcible entry, cannot be entertained by 
the court. 

Whatever force there might be in this suggestion, if the 
clause referred to was the only source of jurisdiction, there 
is no doubt, if we look at the entire section, of the power 
of the Circuit Courts to try any cause involving the right 
of possession of real estate. It says that the Circuit Courts 
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shall have jurisdiction in “all cases at law which involve 
the title or the right of possession to, or the possession of,” 
real property. And hence, in addition to. the power to try 
any action or proceeding involving the forcible entry into 
lands which might be provided by the Legislature, the court 
has jurisdiction, in such form of practice and proceedings as 
the law may provide, over the entire range of actions relat- 
ing to real estate. 

The plaintiff, in order to make out his case, attempted to 
show that he was lawfully in possession of the premises in 
1869, and that Mrs. Freeman (now Mrs. Stark) and her for- 
mer husband, who had been in possession up to that time, 
were then lawfully turned out; and testified that he was 
then put in possession by the Sheriff of Nassau county by 
virture of a writ of possession issued out of the Circuit 
Court for that county. The writ of possession was then 
produced, together with certain copies of papers and min- 
utes of the court of the proceedings had in a case wherein 
Mr. Billings was plaintiff and “S. N. Freeman & Co.” 
were defendants. These were introduced for the purpose of 
showing the proceedings and judgment, and the delivery 
of the possession evidenced by the return upon the writ. 

The introduction ot these papers in evidence was objected 
to on the ground that they showed no. judgment authoriz- 
ing the writ; that the papers were not, and did not purport 
to be, a transcript or exemplification of the record in that 
case, and that, if admitted, they showed that the Circuit 
Court had no jurisdiction of that proceeding. The Circuit 
Court overruled the objection, and the papers were admit- 
ted in evidence, and, so far as can be discovered, were the 
only foundation of the plaintiff’s possession and right. As 
this is a part of the plaintiff’s case submitted to the jury, 
we must consider that the jury were influenced by it. Gen- 
erally, in cases of this kind, it is only necessary for the com- 
plainant to show actual possession, and that he was deprived 
of it by some overt act of the defendant, without being put 
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to the proof of the origin of his possession or right; but 
the plaintiff puts in the evidence of his right of possession, 
and therefore we pass upon the question thus raised. 

As to the question whether the copies of papers offered 
were legal evidence to show the proceedings of the court in 
the case against S. N. Freeman & Co., we must hold that 
they were not. These papers did not purport to be, or to 
show, the entire record of proceedings, but were copies of 
detached fragments of the case, and therefore were not sev- 
erally nor collectively a transcript or exemplification of the 
record and proceedings. They showed that such a suit ex- 
isted, but did not show the proceedings in that suit. Nei- 
ther did they purport to show that any judgment had been 
entered upon the verdict, which seemed to have been ren- 
dered by a jury. The last proceeding anterior to the issu- 
ing of the writ of possession appears from an entry in the 
“Bench Docket,” thus: “ Verdict for plaintiff; let writ 
issue.” This is not a judgment, and did not warrant the 
issuing of a writ of any kind. (Lincoln vs. Cross, 11 Wis., 
91.) The statute says: “If the verdict of the jury shall 
be in favor of the plaintiff, then and in that case the court 
shall award a judgment for the plaintiff that he recover 
possession of the property described in the complaint afore- 
said, with his damages and full costs, and shall award a writ 
of habere facias possessionem,” etc. 

And thus, if these papers prove anything, they show that 
no judgment was entered in that case; that the writ of pos- 
session was not legally issued, and was void ; that the plain- 
tiff was not lawfully put in possession, but, as to those al- 
ready in possession, was a mere intruder and trespasser. It 
no where appears that the defendant in that case, Freeman, 
or any other person, was actually turned out when Billings 
went in under that writ, but, on the contrary, that the prop- 
erty of Freeman then in the building remained there; that 
Freeman soon afterwards died ; that a key to the front door 
was delivered to Billings by the administyator, and that he 
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occasionally went into the front part of the house, then not 
inhabited by any person; and that Mrs. Freeman (now 
Stark), returning from a temporary absence at the North, 
re-entered, without “strong hand or multitude of the peo- 
ple,” into the premises she had quietly and voluntarily left 
a short time before, as it appears by the case before us. 
Upon these facts alone, we doubt if the jury would have 
rendered the verdict which they did, that she and her pres- 
ent husband, Mr. Stark, did “foreibly enter upon, and turn 
the plaintiff out of, the possession.” 

The question was submitted by the court to the jury, 
whether the plaintiff “was lawfully put in possession, and 
had never been lawfully evicted?” and thus the written 
evidence of the proceedings before mentioned was made 
important in the deliberations of the jury. 

The ruling of the court, therefore, admitting the copies 
of papers offered by the plaintiff as the foundation of, and 
as evidence of, his rightful possession, was a material error. 

It is unnecessary here to inquire whether the court had 
jurisdiction to try the case of this plaintiff against S. N. 
Freeman & Co., for we have no certified transcript of the 
record and proceedings, and it is perhaps not material to 
the present case whether it had or had not jurisdiction. 

It is assigned for error that the jury in the present case 
were sworn to try other issues than those embraced in the 
case, but as there was no objection or exception made at the 
time, it cannot be reviewed. The proper oath was adminis- 
tered ; but appellees claim that they were also sworn to try 
matters interpolated into the oath not embraced in the issue. 
In the absence of any objection, or any evidence that the 
jury were misled thereby, such matter, not pertinent, may 
be cqnsidered as surplusage. Nor dv we see how we can 
consider the further question of the right of dower of the 
widow of 8. N. Freeman, nor how such question can enter 
into the case. 

The judgment of the Circuit Court is reversed, and the 


verdict set aside. 
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Wiiir1am C. Roper, er au., vs. James 8. Hackney, Ev AL. 
? 

1. In an action brought by bill in chancery to subject the real estate of a 
defendant to sale upon executions to satisfy certain judgments at 
law, which were obtained upon demands matured and due, while 
such real estate belonged to the defendant, where it appeared that 
such defendant has conveyed the property to a third person for a 
consideration equal to its full value, his wife not uniting with him in 
the conveyance, or relinquishing her right of dower, and the consid- 
eration being paid in three notes of the grantee, due in one, two and 
three years, respectively, without a mortgage back or other security ; 
and when it further appeared that soon thereafter such grantee recon- 
veyed the same premises to the wife of such grantor, for the same ex- 
pressed consideration, receiving back the three indentical notes, a 
small amount of money and some personal property in payment 
therefor, without any proof that such notes, money and personal 
property were iier separate property: eld, that such property would 
be deemed the property of her husband, that such deeds would be 
declared and adjudged null and void, and the real estate, thus at- 
tempted to be conveyed, made subject to the lien of such judgment 
creditors. 

2. The court decreeing the sale of the real property of a grantor, upon 
execution issued upon judgments at law, which it had declared a lien 
upon the property, his conveyance having been adjudged null and 
void, cannot authorize the sheriff upon such sale to convey the inter- 
ests of other than the defendants in execution ; nor can it direct the 
sheriff to put the purchaser of such premises in possession by turn- 
ing all others out of possession. The purchaser must take such title 
and right as he may acquire by virtue of the sheriff’s sale on execu- 
tion. 


This is an appeal from the Circuit Court of Orange 
county, Seventh Judicial Circuit. 

A statement of the case appears in the opinion of the 
court. 


Fleming & Daniel for Respondents. 


“A deed, made with the purpose or intent to hinder, de- 
lay or defraud creditors, is binding as between the parties, 
but, as to creditors, it is deemed to have no lawful exist- 
ence.” 6 Fla., 62; also, 1 Story Eq. Juris., Sec. 350, et pas- 
sim to Sec. 440. 
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“Tnadequacy of price in a sale of property, where the de- 
fendant is justly indebted, is a badge of fraud, and, where 
associated with other circumstances of suspicion, may be 
conclusive.” Barrow vs. Bailey, adm., 5 Fla., 9. 

1 Story’s Eq. Juris., Sec. 359: “The conclusion to be 
drawn from the cases is, that if the party is indebted at the 
time of the voluntary settlement, it is presumed to be fraud- 
ulent in respect to such debts (that is, those antecedently 
due);” and through the section we also reter to the whole 
of Chap. VIL, Vol. 1, Story’s Eq. Juris., to show that vol- 
untary conveyances in favor of wife or children, or other, by 
a person who is indebted at the time, are in fraud of cred- 
itors, and held by the courts to be null and void.” See See. 
369, ib.: “If it be made with intent to defraud or defeat 
creditors, it will be void, although there may, in strictest 
sense, be a valuable, nay, an adequate consideration.” 

* When property is purchased and paid for by the hus- 
band and the deed is taken in the name of the wife, such 
acts, coupled with an existing indebtedness of the husband, 
makes a prima facie case of fraud,” 13 Fla., 117. 

In the trial of the right of property acquired by a mar- 
ried woman through a purchaser, there must be proof that 
it was made with her separate funds; otherwise, the pre- 
sumption is that it was through means furnished by her 
husband. 8 Fla., 136. 

In the case at bar there is no attempt made to prove that 
the property was purchased with the wife’s separate funds. 

“A debtor in embarrassed circumstances will not be per- 
mitted to make a voluntary assignment, or gift of his prop- 
erty, to the injury and detriment of his bona jide creditors.” 
5 Fla., 430. 

In, the case above cited the gift was to the wife. See 
also 13 Fla., 117, before cited, in which the Supreme Court 
take up this whole subject, and examine it fully, sustaining 
the previous decisions of our Supreme Court that the pre- 
sumptions are against the exclusion of the wife’s property ; 
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that when a husband purchases real estate, taking the deed 
in the name of his wife, his declaration that the purchase 
is made at the request of his wife, and that the money paid 
is his wife’s, is not sufficient to establish a purchase with 
funds belonging to the separate estate of the wife; and that 
the onus of proof lies on those claiming, under the wife, to 
show that the funds used belonged to her separate estate. 

We claim that, there being no words used in the convey- 
ance from Thomas showing an intention to establish a sepa- 
rate use in Mrs. Hackney, the property is subject to her 
husband’s debts. 

“An intention, clearly manifested, to create a separate es- 
tate, has always been deemed necessary in our courts.” 
(The language employed must be suitable.) Schoulus’ Do- 
mestic Relations, p. 208; and see the whole of Chaps. X. 
and XI. of this admirable work on the subject under in- 
vestigation, where the whole matter will be found exhaust- 
ively and most clearly treated. 

“When a gift of personal property to the wife during cov- 
erture is established, it is presumed, in the absence of testi- 
mony to the contrary, to be a gift as her general and not 
her separate property.” 13 Fla., 118. 

“Tt must appear from the instrument that the property 
was to be the separate property of the wife.” 5 Fla., 277; 
5 Fla., 430; 8 Fla., 107-117. 

But we take the further position, that even though no 
fraud be proved, and the conveyance from Thomas to Mary 
J. Hackney be sufficient to vest a separate estate in her, the 
property is still subject to the debts of the husband, James 
S. Hackney, because of the failure to record it within the 
time prescribed by the statute. See Act of March 6, 1845, 
Sec. 6; Thomp. Digest, 221-2. 

In this State, by statute, a married woman may acquire a 
separate and independent title to both real and personal 
property, during coverture, by bequest, devise, gift, pur- 
chase, or distribution, subject, however, to he same be- 
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coming liable to the debts of the husband, unless an inven- 
tory thereof is filed and recorded within six months from 
the time the title vests in her, as specified in the statute. 
The record of title papers particularly describing the 
property given to the separate use of a married woman is a 
sufficient inventory and compliance with the statute. 5 
Fla., 277; 8 Fla., 136. . 

In the case at bar the record was uot made until more 
than eleven months after the execution and delivery of the 
deed. : 

The Constitution of 1868, Art. 4, Sec. 26, provides that 
‘ “all property, both real and personal, of the wife, owned 
by her before marriage, or acquired afterwards by gift, de- 
vise, descent, or purchase, shall be her separate property, 
and not liable for the debts of her husband.” 

The act of March 6, 1845, may be construed in harmony 
with this provision of the Constitution, and is not therefore 
repealed thereby. It simply declares what shall be done 
by a married woman in order that her separate property 
shall not be liable for her husband’s debts. 

It will be noticed also that all of the rights of the parties 
before the court vested prior to the adoption of the new 
Constitution, and cannot be devested by its provisions. 

Upon examination, it will appear that the deed to Dorsett 
and Hackney was never acknowledged by Jas. S. Hackney, 
or otherwise proved for record, and therefore is not prop- 
erly of record at all. Mrs. Hackney acknowledges to have 
relinquished her dower, and not to have conveyed her sep- 
arate estate. 

The defendants, who hold under the conveyance from 
Mrs. Mary J. Hackney and her husband, claim that they 
are innocent purchasers for a valuable consideration with- 
out notice, and that the property cannot, therefore, be 
reached in their possession, whatever may have been the 
frauds in the previous transfer of titles. 

It is true that the general principle to be found in the 
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books is, that courts of equity will always most favorably 
consider the rights of this class of purchasers, often to the 
exclusion of valid prior liens. But the rule does not apply 
to the case at bar. 

The Legislature, by act of March 6, 1845, conferred upon 
married women within this State the right to’ hold prop- 
erty:separate and independent from their husbands, under 
certain restrictions, which are carefully and specifically set 
forth in the law. Among other restrictions, it is provided 
by the 6th section of the act referred to that “all the prop- 
erty, real and personal, which shall belong to the wife at 
the time of her marriage, or which she may acquire in any 
of the modes hereinbefore mentioned, shall be inventoried 
and recorded in the circuit court clerk’s office of the county 
in which such property is situated, within six months after 
such marriage or after said property shall be acquired by 
her, at the peril of becoming liable for her husband’s debts, 
as if this act had not been passed ; provided, that any omis- 
sion to make said inventory and record shall, in no case, 
confer any rights upon her husband.” Thomp. Digest, p. 
221-2. - 

The Supreme Court has held, in Mercer vs. Hooker, that 
“the record of title papers particularly describing the prop- 
erty is a sufficient inventory and compliance with the stat- 
ute.” 5 Fla., 277. 

In the case at bar there was no record made of the deed 
to Mrs. Hackney for eleven months after its execution and 
delivery, and eight months after it was proved for record. 
The property, therefore, by the terms of the law, became 
liable for the husband’s debts. 

The deed from Thomas to Mrs. Hackney was not recorded 
when Dorsett and Hackney took their deed, though more 
than six months had then expired since it was made; nor 
was it recorded for two months later, though it was in the 
power of Dorsett and Hackney to have it done. 

No record having been made, as required by the statute, 








328 SUPREME COURT. 








Roper et al. v. Hackney et al. 











the property became subject to James S. Hackney’s debts, 
as if the statute had not been passed, and the lien of plain- 
tiffs’ judgments attached, and has not since been in any 
way devested. 5 Fla., 277. 

There the property was a horse, which had passed off 
into the hands of an innocent purchaser, for a valuable con- 
sideration, without notice; yet the court held that it was 
subject to the husband’s debts. 5 Fila., 430. 


Ff. I. Wheaton for Appellants. 


Defendant Mills is in possession of the said real estate 
by deed for valuable consideration, purchased from defend- 
ant Dorsett. Mills claims to hold said real estate as an in- 
nocent purchaser for a valuable consideration, without no- 
tice of any pre-existing fraud, if any Gas was, in previous 
transfers of said real estate. 

In support of the position taken, it is now the settled 
American doctrine, says Chancellor Kent, that a bona fide 
purchaser for a valuable consideration is protected under 
the statute of the 13th and 27th Elizabeth, as adopted in 
this country, whether the purchase is from a fraudulent 
grantor or not, or from a fraudulent grantee, and that there 
is no difference in this respect between a deed to defraud 
subsequent creditors and one to defraud subsequent pur- 
chasers. 4 Kent’s Com., 464, 5th ed. 

A defendant may object to a bill of discovery that he is 
a bona fide purchaser of the property, without notice of the 
plaintiff’s claims. Another maxim is, that when there is 
equal equity, the law must prevail; and this is generally 
true, for in such a case the defendant has an equal claim to 
the protection of a court of equity as the plaintiff has to 
the assistance of the court to assert his title, or, as in this 
case, to define their judgment liens; and that in such case 
the court will not interfere on either side. It is on this ac- 
count that a court of equity constantly refuses to interfere, 
either for relief or discovery, against a Jona fide purchaser 
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of the legal estate for a valuable consideration, without no- 
tice, if he choose to avail himself of the defence at the 
proper time and in the proper mode. 1 Story’s Eq., 64. 

Another and the last maxim in equity is, that it looks 
upon that as done which ought to have been done. The 
true meaning is, that equity will treat the subject matter, 
as to collateral consequences and incidents, as if the final 
acts contemplated by the parties had been executed exactly 
as they ought to have been, not as the parties might have 
executed them. 1 Story’s Eq., Sec. 64-9. 


VAN VALKENBURG, J., delivered the opinion of the 


court. 


The complainants seek by their action to subject certain 
real estate, which they allege was conveyed, first, by 
James 8. Hackney to Green B. Thomas, then by Thomas 
and wife to Mary J. Hackney, wife of James S., then by 
Mary J. Hackney and James S. Hackney to James D. Dor- 
sett and Joseph D. Hackney, and then by the said Dorsett 
and Hackney to William Mills, to sale for the payment of 
three several judgments against the defendant, James S. 
Hackney, upon the ground of fraud in the two first men- 
tioned sales and conveyances of the said real estate. 

They pray that the court will declare the two first above 
mentioned deeds of conveyance null and void, and that they 
may be produced and delivered up to be cancelled. 

The defendants, in their separate answers, deny each and 
every allegation of fraud in the several sales and transfers 
as charged in the said bill of complaint, James D. Dorsett, 
Joseph D. Hackney and William Mills claiming that the 
said real estate is in the possession of the defendant Mills or 
his vendee; that Mills purchased the same in ’good faith 
for a valuable consideration and without notice of any 
frauds, if any there were, in the previous transfer of said 
property. 

The question which arises is, was the sale of the premises 
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in question made by James S. Hackney to Green B. Thomas 
on the 16th day of November, 1865, and the subsequent sale 
from Green B. Thomas and his wife to Mary J. Hackney 
on the 9th day of March, 1866, made with intent to “delay, 

-hinder, or defraud creditors,” and are the conveyances 
made at those times therefore “void, frustrate and of none 
effect ?” 

It is charged in the bill of complaint that the indebted- 
ness of the defendant, James S. Hackney, to the complain- P 
ants respectively, upon which the general judgments set out 
therein were subsequently recovered, was, at the date of 
the conveyance of the said real estate by Hackney to 
Thomas, fully matured and ‘due. That the judgments so 
recovered are on the records in the County of Orange, 
where this Jand was located. 

The property was worth the sum of fifteen hundred dol- 
lars, which was the consideration expressed in the deeds, 
but the wife of James S. Hackney did not unite with him 
in the conveyance to Thomas, or in any manner relinquish 
her right of dower in the premises. 

In his answer to the bill of complaint, the defendant, 
James 8. Hackney, the vendor, says: “He sold the lands 
in question to Green B. Thomas for the sum of $1,500, 
which this defendant then regarded as the value of said 
lands. That the said defendant, Green B. Thomas, paid 
this respondent for said lands at the date of the conveyance 
thereof in three promissory notes for the sum of five hun- 
dred dollars each, respectively due in one, two and three 
years, and made payable to this defendant or bearer ; that 
said Green B. Thomas made payments at divers times upon 
said notes of several sums of money, amounting in the ag- 
gregate to somewhere between two and three hundred dol- 
lars.” 

The defendant, Green B. Thomas, in his answer, states 
substantially the same facts as averred by James S. Hackney, 
alleging further that the payments made upon the said notes, 
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“ amounting to several hundred dollars, were made by labor 
in two trips to Orange county from Ocala, in making shoes 
in considerable numbers for the said James S. Hackney for 
sale, and in personal labor of my minor sons for and on ac- 
count of the said James 8. Hackney.” 

In support of their allegation of fraud, the complainants 
introduce some evidence. Aden Waterman, Sr., testifies 
that he had a conversation with James S. Hackney in Au- 
gust, 1865, which was but a short time previous to his con- 
veyance to Thomas. In that conversation Hackney said to 
the witness: “If I sell this place (meaning Clay Spring) to 
you now, I shall have nothing left but my other place on 
the Apopka. I owe two or three thousand dollars in Charles- 
ton and other places, and I intend to put the money in my 
pocket which I shall get for it, and when I sell the other 
place, as it is all I will have left, and that I do not believe 
in a man’s giving up his last dollar to pay his debts.” 

Subsequently, and after he, Waterman, had purchased 
Clay Spring from Hackney, they had another conversation. 
That then Hackney told him he had sold his place and 
everything he had to Green B. Thomas. That he, Water- 
man, had previously sold some cattle to Hackney in part 
payment for the “Clay Spring ;” that after this last men- 
tioned conversation, “Green B. Thomas came down to 
where I then lived, and changed the mark and brand of 
these cattle into the mark and brand of him, the said Green 
B. Thomas.” ; 

There were fifty head of these cattle so received in part 
payment for “Clay Spring,” and they were delivered to 
Thomas and the son of James S. Hackney, and they two 
together changed the marks and brands. 

The witnesses, Waterman and Johnson, both testify that 
Green B. Thomas was a poor man, and that he was a shoe- 
maker. Johnson says “he did not have much property.” 
Waterman says “he did not have any visible property ; he 
was not able to invest $1,500 in a farm.” There is no con- 
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flicting evidence upon this point. The conveyance of the 
same premises, made by Green B. Thomas and his wife to 
Mary J. Hackney, the wife of James 8. Hackney, on the 
%th day of March, 1866, was for the like consideration of 
fifteen hundred dollars. It does not seem to have been re- 
corded in Orange county until the 16th day of February, 
1867, more than eleven months after its date, and about 
three months subsequent to the rendition of the judgment 
in favor of the complainant, Stewart, against James S. 
Hackney, the husband of the grantee. 

James S. Hackney answers that the consideration ex- 
pressed in this deed was paid by Mary J. Hackney, to the 
best of his recollection, in the following manner: “One 
horse, valued at one hundred and seventy-five dollars; 
twenty-two hogs, valued at ten dollars each, and somewhere 
about sixty dollars in currency of the United States, and 
the balance of the said consideration in the notes heretofore 
described as made by Thomas to this defendant or bearer, 
aud of which the said Mary J. Hackney was then the legal 
and equitable holder.” 

The defendant, Thomas, answers in this respect, “ that he 
received from Mary J. Hackney, as the purchase money of 
said lands, to the best of his recollection, one horse, one 
stock of hogs, and between forty and sixty dollars in the 
currency of the United States of America. That there was 
great scarcity of money in circulation in the locality of this 
transaction. That the residue of his obligations for the 
original purchase money of this place was then cancelled by 
the said Mary J. Hackney, who represented herself entitled 
to do so.” , 

James S. Hackney also claims in his answer that his said 
wife, Mary J., “became the legal and equitable holder, 
bearer and sole possessor of the rest and residue of the said 
promissory notes of Green B. Thomas, by reason of advance- 
ments made in currency from her own private funds.” These 
notes were the three given by Thomas to Hackney, payable 
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in one, two and three years in payment for the premises on 
the first mentioned sale, and there is in the record no evi- 
dence of the purchase of them, or either of them, by Mary 
J. Hackney ; neither is there evidence that she had at any 
time after marriage any separate property or private funds, 
or that she made any advancements to her husband. 

The question of whether there was any intent to “delay, 
hinder, or defraud creditors,’ under the statutes of this 
State, raised by the pleadings and the evidence so intro- 
duced, has been passed upon by the court below, and the 
decree entered in this case adjudges the first mentioned 
conveyance, from James 8. Hackney to Green B. Thomas, 
to be “null and void,” “having been made, executed and 
delivered for a fraudulent purpose to hinder, delay and pre- 
vent the collection of the debts of the said James 8. Hack- 
ney,” and the second above mentioned conveyance “to be 
null and void for any and ail purposes whatever, being « 
continuation of the said fraud committed by the said James 
S. Hackney.” 

The evidence seems to warrant these findings. The deed 
from James 8. Hackney to Thomas, without the usual re- 
nunciation of dower upon the part of his wife, when Hack- 
ney himself agrees that the consideration expressed in the 
deed was the full value of the property conveyed, taken in 
connection with the other facts proven in the ease, is one 
strong badge of fraudulent intent. 

It is evident that Thomas was in poor circumstances, a 
man “without any visible property,” yet his promissory 
notes, payable in one, two and three years, without a mort- 
gage upon the property he was so purchasing, or any other 
security whatever for the payment of these notes as they 
became due, are received by Hackney in full for the real 
estate. 

The reconveyance of the same premises in a short time 
thereafter by Thomas and his wife to Mary J. Hackney, thie 
wife of the previous grantor, for the same amount of con- 
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sideration mentioned in that deed, the return of the three 
identical notes originally given by Thomas, with the addi- 
tion of the horse, hogs and small amount of currency, are 
still stronger evidences of such fraudulent intent. 

The notes, horse, hogs and currency used by Mary J. 
Hackney in the payment for this property must be deemed 
to have been the property of her husband, there being no 
proof to the contrary. This doctrine has been heretofore 
used by this court. Price vs. Sanchez, § Fla., 136; Alston 
vs. Rowles, 13 Fla., 117. 

The pleadings ond proof show that the defendants, James 
D. Dorsett and Joseph D. Hackney, took a conveyance of 
the same premises from Mary J. Hackney on the 14th day 
of December, 1866; that the consideration expressed in 
said deed was two thousand dollars; that although signed 
by James S. Hackney, the husband of Mary J., it was not 
acknowledged by him in due form of law, and therefore 
was not properly entitled to be recorded. 

It also appears that the said Dorsett and Hackney, through 
their agent in the purchase of said real estate, had notice 
of the existence of at least one of the judgments mentioned 
and set out in complainants’ bill of complaint at and before 
such purchase by them; but the complainants in their bill 
do not seek to set aside such conveyance, nor does the court 
below make any decree or order with reference to it. 

The defendant, William Mills, purchased of Dorsett .and 
Hackney. It does not, however, appear satisfactorily from 
the record whether he has a valid conveyance of the prem- 
ises. Dorsett alleges in his answer, “there was a convey- 
ance to Mills,” and Hackney says “he had a deed of con- 
veyance.” The bill charges that he had purchased the 
premises at the time of the commencement of this action. 
There is no such deed in evidence, and no proof in regard 
thereto produced or offered. It must be concluded that he 
was a purchaser previous to the commencement of this ac- 
tion, and it is not shown that he had any knowledge of the 
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pre-existing frauds or of any liens upon the said real estate 
by reason of the indebtedness of James S. Hackney to any 
of these complainants. 

The complainants do not seek by their bill any relief 
from the conveyance to him, if one exists, and the court has 
adjudged none in its decree. They simply charge him with 
a knowledge of the previous frauds, but the evidence to sup- 
port the charge is not satisfactory. 

The decyee directs the sheriff of Orange county to pro- 
ceed without delay to levy upon and sell the lands described 
in said deeds from James S. Hackney to Green B. Thomas, 
and from._Green B. Thomas to Mary J. Hackney, to satisfy 
the judgments and executions entered up and issued in 
favor of the complainants, and to execute and deliver a good 
and sufficient deed for said lands to the purchaser, “ convey- 
ing all the right, title and interest or claim of the said James 
S. Hackney, Green B. Thomas, James D. Dorsett, Joseph 
D. Hackney and William Mills, in or to the said lands to 
the purchaser or purchasers thereof.” 

It is difficult to see upon what grounds appearing in the 
decree the “interests of James D. Dorsett, Joseph D. Hack- 
ney and William Mills” are to be conveyed to the pur- 
chaser at the sheriff's sale. Their conveyances are not asked 
to be set aside, and the decree is entirely silent in regard 
tothem. It is only the two first deeds that are declared 
null and void. The question as to whether Dorsett and 
Hackney and William Mills are parties privy to the fraud, 
is not adjudicated. There is no judgment against them or 
either of them. 

The decree must be modified by striking out of it so much 
as directs the sheriff of Orange county to convey the right, 
title, interest or claim of James D. Dorsett, Joseph D. 
D. Hackney and William Mills in or to said land to the 
purchaser or purchasers thereof. 

It must also be further modified so far as it directs the 
sheriff to put the purchaser in possession of the premises, 
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and to turn all others out of possession. The decree directs 
a sale by the sheriff upon executions issued upon the judg- 
ments named, and the purchaser must take such title as he 
may acquire by virtue of such a sale. In such case the 
court should not direct a delivery of the possession under 
the sheriff’s deed. 

The decree of the Circuit Court is affirmed, except so far 
as it should be modified in accordance with this opinion, 
and the cause is remanded with directions that the decree 
be so modified and for such further or other proceedings as 
may be conformable to law and equity. 

If, however, the plaintiffs desire to open the decree, and 
by proper pleadings put in issue the validity of the convey- 
ance from Mary J. Hackney to James D. Dorsett and 
Joseph D. Hackney, and the subsequent one from them to 
William Mills, the court below will permit them so to do. 








Anprew E. Parrerson, ApPreLiant, vs: Witiiam N. Tay- 
LOR AND THEODORE RANDALL, APPELLEES. 


1. Taylor mortgaged to Patterson certain personal property, including a 
growing crop, to secure advances of goods, etc., to enable Taylor, a 
planter, to make and gather the crop. The mortgage debt not being 
paid, Patterson commenced suit to foreclose the mortgage, where- 
upon the mortgagor interposed a defence that the mortgaged property 
had been selected and set apart to him as “ exempt from forced sale 
under any process of law:” Held, that the term “forced sale,” as 
used in the Constitution, is a sale against the will of the owner, and 
not a sale to which he had expressly consented by giving the mort- 
gage; that having thus, for a valuable consideration, given. his con- 
sent to the alienation of the property, upon his breach of*the con- 
dition of the mortgage, he is estopped from revoking it; and the 
court, in ordering a sale, does but decree a specific performance of 
the agreement, which agreement was not forbidden by law. 


© 














JUNE TERM, 1875. 337 








Patterson v. Taylor and Randall. 











2. An exemption of property from sale by process of law is a personal 
privilege, which may be waived by the owner of the property con- 
veying an interest by means of an absolute or defeasible conveyance 
of property otherwise exempt from such sale. 

3. A mortgagee of personal property does not release the property 
from the lien of his mortgage by his mere silence on being informed 
that a portion of the property has been disposed of by the mort- 
gagor and delivered to another creditor. His assent to the delivery or 
other disposition of the mortgaged property might operate to release 
it so as to protect a third party. 

4, An objection to the terms of a mortgage by the mortgagor, before sign- 
ing, that it influded property which he desired to reserve and use in 
paying a debt to another, cannot vary the legal effect of the mort- 
gage. 

5. A lessor of land, the lease being in writing, has no lien for rent upon 
the crops of the tenant under the provisions of “an act for the relief 
of landlords,” (Chap..1498, Laws of 1865-6,) until a warrant of dis- 
tress is issued according to the provisions of that act. 


Appeai from a decree of the Circuit Court of _Madison 
county, Third Judicial Circuit. . . 

In April, 1873, William N. Taylor, one of the appellees, 
executed to Andrew E. Patterson, appellant, a mortgage 
upon certain chattel property, to-wit: “one bay mule, one 
bay horse, and all of the corn and cotton that I may make 
the present year.” The consideration was that Patterson 
had already loaned and advanced to him three hundred 
dollars, and the agreement by Patterson “to make further 
loans and advances to me in merchandise to the amount of 
twelve hundred dollars hereafter, until my crop is made, 
which said loans and advances are made and to be made 
for the purpose of enabling me to make, gather, gin, pack, 
and to deliver to him my cotton and corn crop,” ete. The 
mortgage was duly recorded. 

Appellant filed his bill in the Circuit Court of Madison 
county to foreclose this mortgage for the said advances. The 
bill alleges that Taylor was planting on the farm of Theo- 
dore Randall and complainant ; before taking the mortgage 
or making advances he was informed that Randall had a 
claim against Taylor for rent of the land for 1873, to-wit : 
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that Randall was to receive twenty-one bales of the cotton 
first to be gathered, and being unwilling to make advances 
under the circumstances, he agreed with Randall that the 
cotton to be raised should be divided between them, each 
taking one bale alternately until the whole should be paid, 
and that nothing was said in this arrangement about the 
corn. The mortgage was then executed and delivered by 
Taylor, and advances made to him to the amount of twelve 
hundred dollars; that complainant had reeeived nine bales 
of cotton and seventy-five bushels of corn, of the value of 
about six hundred dollars; that Taylor had delivered to 
Randall six hundred and seventy-five bushels of corn raised 
on the farm, Randall knowing of the mortgage and that it 
was unsatistied; and that there is other cotton and corn in 
the hands of Taylor, and that he was disposing of it; that 
he has demanded the cotton and corn in the hands of Tay- 
_lor, and the corn so delivered to Randall, but they refuse to 
comply. Randall claims that he is entitled to what has 
been delivered to him on account of rent and pursuant to a 
contract with Taylor. Taylor claims that the residue of 
the property mortgaged is exempted from liability to seiz- 
ure and sale to satisfy the mortgage, notwithstanding the 
agreement contained in it that it should be held as such 
security and sold to satisfy the advances. The bill prays a 
foreclosure of the mortgage, and that the property be deliv- 
ered up by Taylor and Randall to be sold, and that an in- 
junction be granted to prevent a disposal of the property, 
and that a receiver be appointed, etc. 

The answers of Taylor and Randall admit the execution 
of the mortgage for the consideration alleged and the ad- 
vances by complainant, and Randall denies that he ever 
waived his right or lien on the crop for the rent, etc., except 
so far as to consent to a division of the cotton as alleged. 
Taylor says that when the mortgage was to be signed he 
objected to the mortgaging of the entire corn crop, on the 
ground that he had, in a written agreement with Randall, 
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agreed to return him six hundred bushels of corn'which he 
had had from Randall, and if he signed the mortgage he 
could not comply with the agreement in the event that the 
cotton crop did not pay the rent and for the supplies, and 
that it was then agreed between him and Patterson that 
six hundred bushels of corn should not be considered as 
embraced in the mortgage, and with this understanding he - 
signed the mortgage; that, pursuant to this understanding 
and agreement, he returned to Randall the six hundred 
bushels of corn, which fact was known to complainant and 
not objected to by him; that complainant, in an action at 
law against Taylor, levied an attachment upon the property 
of Taylor embraced in the mortgage, until which time de- 
fendants did not know that complainant claimed any inter- 
est in the corn that had been delivered to Randall. 

Randall claims a special lien upon the crop and other 
property by virtue of a lease and agreement by which he 
leased to Taylor his plantation, the rent therefor to be 
twenty-one bags of cotton, and loaned to him his mules, 
ete., and six hundred bushels of corn for use on the place, 
the mules to be returned and the corn to be repaid by the 
return of six hundred bushels out of the crop of that year. 
(This lease js not recorded.) And Randall says that this 
agreement was well known to complainant when he took 
the mortgage and created a lien upon the property to that 
extent, which was recognized by complainant. 

Taylor further answers that, when the property was at- 
tached, he applied to have the exemption allowed by the 
Constitution extended to him, and it was done, but the 
sheriff refuses to deliver the property to him. He claims 
that all the mortgaged property is exempt from forced sale 
under the foreclosure proceedings, and demands a decree to 
that effect, averring that he is the head of a family and re- 
siding in this State. 

Complainant filed a general replication, and, upon proofs 
and pleadings, the court decreed that complainant had no 
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right at law or in equity to any of the property mortgaged, 
and that the bill be dismissed. The reasons for this decree 
appear in a written opinion of the Circuit Judge found in 
the record, and they are: 1. That the complainant had 
consented to the delivery of the corn to Randall, the land- 
lord of Taylor, in accordance with an understanding be- 
tween the parties at the time of the execution of the mort- 
gage; and 2. That the property was exempt from forced 
sale to satisfy the mortgage debt, it being claimed as ex- 
empt by the defendant, Taylor, who could lawfully claim 
uch exemption. 


Angus Patterson tor Appellant. 
Hunter Pope for Appellees. 


RANDALL, C. J., delivered the opinion of the court. 


The complainant, Patterson, appeals from the decree in 
this case, and alleges that the court erred in adjudging that 
the defendant, Taylor, could claim, in this proceeding to 
foreclose a mortgage upon personal property, that the prop- 
erty is exempt and not liable to be sold under a decree, the 
mortgagor being the head of a family and residing in this 
State: the mortgage having been given to secure the mort- 
gagee for advances made and to be made to enable the 
mortgagor to make his crop, which crop of corn and cotton 
were a part of the property mortgaged, the mortgage hav- 
ing been duly recorded; and in adjudging that the defen® 
ant, Randall, was entitled, notwithstanding the mortgage, 
to a large quantity of corn covered by the mortgage, which 
was delivered to him by the mortgagor in payment for cer- 
tain corn loaned by him to the mortgagor and on account 
of rent of the plantation, the landlord having no lawful 
lien upon it by mortgage or otherwise. 

These questions are presented upon this record: 

Is it competent for the mortgagor of personal property to 
set up against a bill for foreclosure that the property mort- 
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gaged is exempt from sale to satisfy a debt secured by mort- 
gage under the Constitution and laws of this State? The 
Constitution says that “one thousand dollars’ worth of per- 
sonal property * * * shall be exempted from forced 
sale under any process of law.” Art. [X., Sec. i. 

There is no question that the owner of personal property 
may sell it for money, or to pay a debt, or dispose of his ti- 
tle to it in any other manner, provided the sale be not made 
under any “ process of law.” Having this right tu control 
and dispose of his property, has he the power lawfully to 
subject it to sale, by any process of law, by consenting 
thereto? and, in such case, is such sale a “ forced sale ?” 

In the Court of Appeals of New York, Mr. Justice De- 
nio, delivering the opinion in Knettle vs. Newcomb, (22 
N. Y., 249,) it is held that a promissory note, having an- 
nexed to it a stipulation “ waiving and relinquishing all 
right of exemption of any property I may have from execu- 
tion on this debt,” is void, because it is against the policy of 
the law exempting property from sale on execution, which 
law is designed for the protection of poor men and their 
families against the consequences of over-confidence on the 
part of the debtor and over-reaching on the part of the 
creditor, and because it would in effect give to an exe- 
cution a greater power than is given to it by the law, and 
thus control the effect of the process. This has been the 
almost universal current of the decisions of the courts in 
this country with reference to such contracts; yet, says the 
court in that case, “one may turn out his last cow on exe- 
cution, or may release an equity of redemption, and he will 
be bound by the act.” 

In Texas the law, like ours, exempts certain property 
from “forced sale” upon process of law; and the courts of 
that State have uniformly held that a sale by virtue of any 
judgment or decree, founded upon a mortgage of the prop- 
erty, is a forced sale within the meaning of the exemption 
laws and of their eonstitution, and is therefore prohibited. 
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In California it is provided that the exemption trom forced. 
sale, on execution or other final process, “shall not extend 
to any mechanic’s, laborer’s, or other lien lawfully obtained, 
nor to any mortgage or other lien lawfully taken or acquired 
to secure the purchase money for said homestead.” The 
term “forced sale” is used in the constitution as well as in 
the statute. The Supreme Court of that State, in Peterson 
vs. Hornblower, (33 Cal., 266,) says: “The several home- 
stead acts were enacted to give effect to this provision. A 
‘forced sale’ is not synonymous with a sale on execution. 
The latter may be, and often is, voluntary in every respect. 
* * * Tts quality, as being voluntary or forced, depends 
not on the mode of its execution, but upon the presence or 
absence of the consent of the owner. If those terms were 
synonymous, or were so understood by the Legislature, the 
provision would have been that the homestead shall not 
be subject to sale under execution or other legal process. 
As the clause now stands, and with the interpretation con- 
tended for, no meaning or effect can be given to the word 
‘forced.’ The meaning of a sale on execution or other final 
process is plain, and needs no interpretation ; and the word 
‘forced,’ unless it is to be rejected as insensible, must qual- 
ify the phrase with which it is connected. If it is rejected 


trom the statute, it must have the same fate in the clause of 


the Constitution directing the enactment of the statute. 
But we think there can be no question that enforced sale 
means a sale against the will of the owner. It is apparent, 
upon reading the whole act in connection with the consti- 
tutional provision, that it was not the intent, either of the 
framers of the Constitution or of the Legislature, to pre- 
vent the owner or owners of the homestead property trom 
voluntarily alienating, changing, or otherwise affecting it. 
The homestead was not forced upon him, but he was at lib- 
erty to avail himself of its protection or not at his elec- 
tion, and if accepted, to waive it at his election—the con- 
sent of his wife, if he was a married man, being required in 
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order to secure to her also the protection of the homestead 
exemption. * * It makes no difference, in respect to its 
being forced or voluntary, whether he consents directly to 
the sale or does the same indirectly by consenting to or do- 
ing those acts or things that necessarily or usually eventuate 
in a sale. A foreclosure sale, whether under a power of 
sale contained in the mortgage or in pursuance of a decree, 
is not a forced sale within the meaning of the Constitution 
or the statute.” See also Chamberlain vs. Lyell, 3 Gibbs, 
Mich. R., 448. 

The language of our Constitution, in respect to thé ex- 
emption of real and personal property, is, that it “shall be 
exempted from forced sale under any process of law,” but, 
in reference to real estate, it “shall not be alienable without 
the joint consent of husband and wife, when that relation 
exists.” Of course this condition, the consent of the wife, 
is not required in the sale or other alienation of personal 
property. 

It is held in Texas that any sale by means of the process 
of a court is a forced sale. The courts of that State agree 
that the exemption laws are designed to protect the man 
and his family in the enjoyment of the property necessary 
to their comfort, and against privation and poverty; and 
yet they hold that if a mortgage contains a power author- 
izing the mortgagee to sell and convey the homestead with- 
out the aid of the process of a court, it may be enforced and 
the law is satisfied. The prohibition, is that the mortgagee 
shall not have the aid of a court to enforce the contract. 
This is according to the letter of the law as they construe 
it, and the result is that the humane provisions of their ex- 
emption laws are rendered null by the simple device of 
foreclosing a mortgage by means of a power of sale con- 
tained in the mortgage. 

There is nothing in our Constitution to prohibit the Legis- 
lature from changing the law relating to foreclosing mort- 
gages hereafter executed, so as to authorize the mortgagee, 
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upon default of payment, to sell the mortgaged property, 
real or personal, at public or private sale, and to execute a 
deed or bill of sale and deliver possession, without the pro- 
tecting vigilance of the courts, and thus render nugatory, as 
in Texas, all the protection of the exemption laws, even if 
we should hold to the same construction given to them by 
the courts of that State. 

If the framers of the Constitution had designed to pro- 
hibit all judicial sales, even by the consent and procurement 
of the owners, it would have been a very easy thing to have 
so declared, as was done in a neighboring State. 

In the Constitution of Georgia it is provided that each 
head of a family “shall be entitled to a homestead of realty 
to the value of two thousand dollars in specie, and personal 
property tothe value of one thousand dollars in specie, both 
to be valued at the time they are set apart; and no court 
or ministerial officer in this State shall ever have jurisdie 
tion or authority to enforce any judgment, decree, or execu- 
tion against said property so set apart,” including improve- 
ments, except for taxes, for purchase money, Kc. 

This is sufficiently clear and explicit. In Florida it is 
provided that certain real and personal property “shall be 
exempted from forced sale under any process of law,” and 
thus not prohibiting all sales, but only “forced sales,” in 
this State. It is further provided that the real estate shall 
not be alienable without the joint consent of husband and 
wife, when that relation exists, and therefore this property 
may be alienable with the joint consent of husband and 
wife ; and we may hence conclude that the words “ forced 
sale” and alienable by “consent,” are to be construed with 
reference to their bearing upon each other and upon the 
subject matter, and that the property may be “alienable” 
by any means known to the law if the consent be obtained, 
and if consent be obtained, it is not a forced or involuntary 
alienation. 

If, again, the framers of the Constitution had intended to 
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prohibit the contingent alienation by means of a mortgage 
of any property, they would have used unequivocal lan- 
guage to express that intention, and thus placed beyond the 
reach of legislative control the power to encumber by mort- 
gage, or to authorize a sale by virtue of a power to be in- 
serted in a mortgage by the mortgagee at a public or pri- 
vate sale without the process of a court, as in done in Texas 
and in some other States. 

That they did not so frame the prohibition implies that 
they did not intend to prohibit the mortgaging of any spe- 
cies of property, whereby an alienation of it might ensue, 
the consent being the only condition required in respect to 
the real estate to render it “ alienable.” 

As to personal property, the same rule will prevail as to 
the effect of the term “ forced sale,” as in regard to real 
property. 

All the courts are constrained to sustain the exemption 
laws upon grounds of public policy and humanity. These 
considerations doubtless controlled in the framing of our 
Constitution. If there ever existed a people requiring pro- 
tection of this character at the time of the adoption of that 
instrument, that people inhabited these Southern States, 
just emerged from a long and destructive war. Nearly all 
were poor—many entirely destitute—and many having only 
the soil of their former flourishing plantations and homes, 
without money, without farming implements or stock, and 
all practically at the mercy of creditors, whose demands 
probably exceeded the then cash value uf the productive 
lands in these States. Capital had gone elsewhere, and but 
for the means brought from afar to aid them, our planters 
were utterly helpless. Under the most favorable cireum- 
stances it must take long years for these people to recuper- 
ate and bring themselves up to a condition of comparative 
prosperity. Money and supplies, even food and clothing, 
must be had from abroad to enable them to live and culti- 


vate their broad acres. The laboring classes were equally 
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destitute and dependent upon the making of crops. Means 
could be had to aid the people in their straits, but not with- 
out security to the lender and the merchant. Was it the 
intention of the law-makers to take frum all these people 
the last resources, the power and the means of securing the 
creditor for the advances necessary to enable the people to 
preserve life itself? Did they intend to proclaim to the 
merchant that no safe security could be given for such ad- 
vances, because the new law would not permit the enforce 
ment of liens upon the property pledged to secure them ? 
Did the public law permit that in whatever form a pledge 
might be made the borrower might, at any time, withdraw 
it and declare it a sham and a fraud? If this were the case, 
God save the people! The basis of private pecuniary credit 
is security and confidence, and it could not be expected that 
the merchant would advance his money and his property 
with no security and no means of reimbursement. And if 
the law-makers intended to deprive the people of the ordi- 
nary means of obtaining credit, they might have so declared 
in unmistakable terms. Then the people might have yielded 
to their fate of poverty and helplessness, and have gone, if 
they could find the means ofoing, to a more favored land ; 
but if such was not the intention, then industry and enter- 
prise could help itself out of poverty and wretchedness by 
the ordinary means of upright honorable business transac- 
tions, and so they did. 

We do not believe it was the intention of the Constitu- 
tion to deprive the citizens of the common rights and privi- 
leges pertaining to property and credit, so far as to render 
their condition abject and hopeless in their poverty, beyond 
its express provisions, and the evident intention must con- 
trol our construction of its language without doing violence 
to it. Motives of public policy and humanity come to our 
aid in sustaining this conclusion. And there are considera- 
tions of policy and humanity in so construing the law as to 
enable all people to demand the specific execution of their 
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contracts when such centracts do not contravene the law. 
It isa humane provision that men and families, throug! 
misfortune, shall not be stripped of the little property ne- 
cessary to their comfort and subsistence, and when. one 
gives credit by lending money or selling goods without se- 
curity, he does so in view of the laws exempting certain 
property from forced sale, and the creditor cannot complain, 
for he extends credit with tull knowledge of the rights of 
the debtor and his family, relying alone upon his remedy at 
law. And where a borrower obtains a loan of money by a 
pledge and consent, legally given, that certain specified prov 
erty shall stand as, a security for the loan, he does so i» 
view of the legal result that if the loan be not paid, the 
property which was pledged as the security, and withou: 
which the loan would not have been obtained, will be sold 
to pay the debt. The law providing the remedy is before 
the debtor when the pledge is given and enters into the 
contract, and cannot be changed so as to affect the contract. 
Both parties have assented to it, and the action of the cour: 
is but carrying out specifically what has been consented te: 
so that the decree of the court, instead of effecting a force! 
sale, merely compels the parties to abide by their specitic 
agreement, and the sale is decreed in pursuance of that con- 
tract. Ilaving so consented, he is estopped from withdraw- 
ing the consent. Should it be decreed that he may do se 
and thus entrap the lender, policy and humanity might 
well ery out in behalf of the lender and in behalf of zs wite 
and children, who are thus impoverished and brought tu 
want. ° 

We are of opinion that Taylor, having executed a mort- 
gage in due form of law upon the crop of cotton and corn 
and the other personal property named, which he migh: 
lawfully do, and having received the stipulated considera 
tion, cannot now select this property as exempt, and thus’ 
avoid and defeat his solemn covenant. ‘To allow this in the 
present case would be certainly inequitable. Taylor, witia- 
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out the means of cultivating the soil and making the crop, 
mortgages the growing grain to obtain the necessary sup- 
plies. He so obtains twelve hundred dollars and raises a 
crop, and after paying for the labor employed, saves per- 
haps a thousand, having in the meantime supported 
himself and family out of the supplies. Having then a 
thousand more than he commenced with, he takes refuge 
behind the exemption law, keeps the thousand dollars, and 
the benefactor “whistles down the wind.” Public policy 
and humanity cannot sanction transactions of this char- 
acter. 

II. We proceed to examine the pleadings and evidence to 
ascertain whether the court erred, as alleged, in deciding 
that the complainant has no rights as against the defendant 
Randall to the corn delivered to him by Taylor in payment 
of so much corn borrowed of him by Taylor, and on account 
of Randall’s claim for rent. If the corn was exempt from 
sale to satisfy the mortgage upon it, there would be no ne- 
vessity of further inquiry ; but as we do not find that it was 
exempt from the mortgage lien, we must dispose of the 
other branch of the case. 

The facts, as understood from the record, are that Taylor 
was a tenant occupying the land of Randall for the year 
1573 ; that Randall was to receive for the rent of the plan- 
tation twenty-one bags of cotton, to be delivered out of the 
first cotton ginned and packed; and Randall agreed to fur- 
nish to Taylor such farming utensils as he had, six mules 
and six hundred bushels of corn, and at the end of the year 
Taylor was to return the plantation, farming utensils and 
mules; also, as soon as the crop should be made, to return 


the six hundred bushels of corn and a certain amount of 


fodder. This agreement was in writing, but not recorded. 

Patterson testifies that Randall first applied to him to 
know whether he would furnish Taylor with supplies to run 
the plantation. That Patterson refused, because Randall 
was to receive the first twenty-one bales of cotton. After- 
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wards Taylor and Randall came to P.’s store and again 
asked him if he would furnish supplies to Taylor, and he 
replied that he would if Randall would waive his right to 
the twenty-one bales and come in with him pro rata, (i. e., 
one bale to each alternately,) and he, P., should take a 
mortgage on Taylor’s entire crop to secure him. Randall 
refused this. Afterwards Randall met him and agreed to 
the proposition—the amount of supplies agreed on to be 
$1,200, including some $300 which he had already furnished 
Taylor. In April Taylor gave P. a mortgage to secure him 
for advances and loans to the amount of $1,200, for the pur- 
pose of enabling Taylor to make the crop and deliver it ; 
and by the terms of the mortgage Taylor sold to Patterson 
“one bay horse and one bay mule and all of the corn and 
cotton that I may make the present year.” Taylor further 
covenanted to cultivate at least one hundred and seventy- 
five acres in cotton and one hundred and forty acres in 
corn—to gather, gin, pack and deliver the cotton to Patter- 
son at his store on or before the first day of November, and 
to gather and house the corn and hold it subject to Patter- 
son’s order. That if sufticient corn and cotton should not 
be made to pay the advances, Taylor was to deliver the 
horse as well as the cotton and corn, provided, that if Tay- 
lor should pay the amount of loans and advances by the first 
of November, the instrument to be void. This mortgage 
was duly witnessed, proved and recorded April 22, 1875, in 
the county clerk’s office. Patterson furnished Taylor to the 
amount of $1,200 in supplies, and received on account of 
it nine bales of cotton, seventy-five bushels of corn and 
eleven dollars and sixteen cents in cash and a quantity of 
cotton seed, and Taylor yet owes him six hundred and forty- 
one dollars, besides interest ; never released ‘any of the stock 
or crops from his mortgage. Randall knew he was to take 
the mortgage, and never objected to it. Patterson knew 
Randall had loaned Taylor six hundred bushels of corn, but 
never heard from either of them that the corn was to be 
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returned before he, P., was to be paid for his advances. 
Understood Randall was to have twenty-one bales of cotton 
tor the use of the plantation and mules, and that the six 
hundred bushels of corn was to be returned in the fall. Un- 
«derstood from Randall that the cotton would be sufficient 
to pay them both. Nothing was said about Randall 
waiving his right to anything except the cotton, and only 
to the extent that each should receive oue bale alternately, 
antil witness was paid for his advanees. At the time Tay- 
lor made the mortgage he did not say anything to witness, 
nor did witness hear anything said about the six hundred 
bushels of corn. Witness did not get more than the nine 
bales of cotton, because it was not ginned and packed. Wit- 
ness heard Taylor had applied to have his property set 
apart under the homestead and cxemption laws, and then 
sued out an attachment against him. There was no agree- 
ment that witness and Randall should divide the corn as 
they did the cotton. Randall asked witness if he was not 
yoing to divide the corn as they had done the cotton, and 
witness told him he would not; but, rather than have any 
trouble about it, he would divide everything raised on the 
piace; but Randall refused to divide the six hundred bush- 
eis of corn. Did not agree that Randall should take seventy- 
tive bushels of corn. Randall insisted that witness should 
authorize Taylor to deliver him as much corn as he got, but 
witness did not agree to it; but after the cotton was divided 
would see about the corn. Witness understood, at the time 
lhe was hauling some corn he had bought of Taylor, that 
Taylor had delivered six hundred bushels to Randall, and 
never raised any objection till he got out his attachment. 
All these conversations were within a short time before the 
attachment. Witness heard that Taylor had sold some corn, 
and this prompted him to get out the attachment. 

R. M. Witherspoon testified that Patterson and Taylor 
both requested him to draw up the mortgage. When it 
was read to Taylor he remarked that he had borrowed six 
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hundred bushels ot corn trom Randall that he had to pay 
back. Witness told Taylor it was a mere matter of form— 
there would be plenty of cotton to pay the mortgage, and 
when the mortgage was read Taylor signed it. This was at 
Patterson’s store. Thinks Patterson was not present when 
the remark was made. L. H. Patterson, a witness, was 
present when the mortgage was read, and witnessed it ; did 
not hear Taylor say anything about the corn. 

W.N. Taylor, sworn, says—When Witherspoon called 
him in to sign the mortgage complainant was present, and 
on reading the mortgage, witness told W. to stop; he had 
borrowed six hundred bushels of corn from Randall that had 
to be paid back out of that crop; that Patterson did not 
look at witness, nor make any reply ; would not have signed 
the mortgage if he had known it would have deprived Ran- 
dall of the corn. Witness turned over to Randall about six 
hundred bushels of the corn; did not notify Patterson that 
he had done this, as he did not think it necessary, but cas- 
ually remarked one day, in a conversation with P., that he 
had turned it over to Randall, to which Patterson made no 
objection. Afterwards Randall wanted the corn delivered 
formally in the presence of witnessess, which witness did. 
Patterson was informed by witness about the contract with 
Randall before the mortgage was signed. 


Theodore Randall, sworn—Informed Mr. Patterson of the 
terms of his contract long before the mortgage was executed. 
Witness has never waived his right to the six hundred bush- 
els of corn. Stated to P. that he was willing Taylor should 
give him a mortgage on all the corn except the six hundred 
bushels. There was conversation afterwards about dividing 
the corn raised in excess of the six hundred bushels, and 
seventy-five bushels each were delivered to witness and Pat- 
terson. Witness never alluded to the six hundred bushels 
in telling Mr. P. that he thought he would be secure, if wit- 
ness told him so. Patterson insisted that the six hundred 
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bushels should be divided between them in like manner 
as the cotton, but witness would not consent to it. 

This is a brief synopsis of the testimony which is deemed 
to bear upon the controversy. 

Randall, it seems, had a contract, embraced in the body 
of the lease, that six hundred bushels of corn should be fur- 
nished by him to Taylor, and that Taylor should return the 
like quantity out of the crop to be raised. The lease was 
not recorded, nor did Randall take any other security for 
the corn furnished. 

Chapter 1498, Laws of 1865-6, entitled “an act for the 
relief of landlords,” provides that on failure to pay rent un- 
der a written lease, the landlord may obtain a warrant of 
distress against the goods and chattels of the tenant, and 
such writ shall be a lien on all the crops grown on the land 
during the year. This applies to the rent only, not to sup- 
plies furnished. 

Chapter 1739, Laws of 1870, provides that any person 
who shall procure a loan or advance of money or goods, to 
aid him in the business of planting, farming, etc!, may give 
a lien superior to all other incumbrances, excepting for la- 
bor, provided the borrower shall give an instrument in wri- 
ting consenting to such lien, which shall be recorded in the 
records of the Circuit Court of the county, ete.; and all 
conflicting laws are repealed. 

Mr. Randall, having failed to put on record any evidence 
of his lien, if he had a lien, had no right to take the corn 
or crop in satisfaction of his loan, as against the mortgagee, 
Mr. Patterson, whose mortgage was duly recorded and cov- 
ered the whole crop. It can make no difference with the 
legal rights of the parties that there was an understanding 
at the time of the execution of the’ mortgage contrary to 
the effect of the instrument itself. There was a bare agree- 
ment between Randall and Taylor that the six hundred 
bushels of corn should be returned, and undoubtedly Pat- 
terson knew of it. The indebtedness of Taylor to Randall 
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had no greater dignity than his indebtedness to any other 
person which may have been intended to be paid out of 
the crop, or contracted to be paid out of the crop. Tay- 
lor had a right to give the mortgage and to create the lien, 
and, indeed, Patterson was urged by Randall, as well as by 
Taylor, to make the advances, the only stipulation as to di- 
viding the crop being that which related to the cotton, 
which it seems was finally complied with, so far as there 
was any delivery of the cotton. Taylor, it is true, objected 
to signing the mortgage on account of his agreement with 
Randall, but finally did sign it, all parties believing, we pre- 
sume, that the cotton would be sufficient to satisfy the rent 
and Patterson’s advances also. Patterson swears that he 


‘was assured by Randall, before the advances and the mort- 


gage, that he would be safe, because the cotton would be 
sufficient to pay them both. Tle says he knew that Randall 
had loaned Taylor the corn, but never heard from either of 
them that it was to be returned before he was to be paid for 
the advances. 

Upon well settled principles, no agreement or understand- 
ing anterior to the making of the mortgage can vary the ex- 
press terms of the contract. There is no ambiguity in the 
terms of the mortgage. Mr. Patterson, then, by the effect 
of the mortgage, had a lien upon and a lawful right to sub- 
ject the entire mortgaged property to the payment of the 
indebtedness secured by the mortgage. Randall might 
have had his security, but failed to comply with the stat- 
ute, and thus subordinated his claim to that of the more 
vigilant creditor. There is no fraud or mistake in the mort- 
gage which authorizes the court to set it aside or vary its 
effect. 

Did Patterson say, or do, or agree to anything, after his 
mortgage was obtained, which authorized the other parties 
to so dispose of the mortgaged -property as to affect his lien 
upon it?) We do not find that he did. He seems to have 
felt secure until it was found that the crop was not sufficient 
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to pay both debts. He expressly assented to a division of 
the cotton, so far as it was divided, but we find no express 
assent to releasing the corn. Finding that Randall had 
taken the six hundred bushels of corn, he denied Randall’s 
right to it, yet offered to divide it as in case of the cotton, 
but Randall declined this offer; showing that Patterson did 
not intend to abandon his rights altogether, but that he was 
willing to share the loss, if any, with Randall. It is testi- 
fied that Taylor “did not notify, but casually remarked one 
day in conversation with Patterson,” that he (Taylor) had 
delivered the corn to Randall, and that Patterson did not 
make any objection. This was after the corn had been de- 
livered to Randall, and it does not appear that at this time 


there would be any danger of loss; and this silence on the - 


part of Patterson is far from being an authority for the de- 
livery. Soon afterwards, finding that the crop was being 
otherwise sold and disposed of, Patterson set about securing 
himself. If it appeared that Patterson had, at any time 
after the execution of the mortgage, consented that Taylor 
might deliver any portion of the crop, as in the case of the 
division of the cotton, he would be bound by it so far asa 
delivery was made; but a mere offer to divide, not acqui- 
esced in or accepted, is not binding upon him. 

Upon the whole evidence, it does not appear that Patter- 
son released any portion of the mortgaged property, unless 
it be in reference to the division of the cotton, and he is 
therefore entitled to the relief demanded by his bill. 

The decree of the Cireuit Court.is reversed and set aside, 
and the cause remanded, with directions that further pro- 
ceedings may be had in conformity with this opinion, and 
according to the law and equity of the case, and the prac- 
tice of the court. 
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S. Forres Doccrerr, AprELLANt, vs. Puitre Watrter, Tax 
Coitector Crry oF JACKSONVILLE, APPELLEE. 


1. The twenty-third section of the act to provide for the incorporation of 
cities and towns, etc., approved February 4, 1869, which granted to 
the city or town council the porer to levy and collect taxes upon 
property, real and personal, for the use and good government of the 
city or town, and for carrying out the purposes of its organization, 
was not repealed by section seventy-nine of an act for the assessment 
and collection of revenue, approved June 24, 1869. 

2. The meaning and intention of the Legislature, in the enactment and 
repeal of laws, may often be found in the cotemporancous and sub- 
sequent action of that body in reference to the subject-matter, and 
the evident intention of the Legislature will control the construction 
of its acts. 


Appeal from Duval Circuit Court, Fourth Judicial Cir- 
cuit. 

A statement of the case appears in the opinion of the 
court. 


S. Forbes Doggett and 8. Pasco tor Appellant. 


The question presented by the pleadings for the decis- 
ion of the court is, whether the Legislature authorized the 
city of Jacksonville to impose a tax of two per cent. upon 
real and personal property for the year 1874. 

This question arises out of the constitutional limitations 
upon the power of taxation, viz: “No tax shall be levied 
except in pursuance of law.” See Constitution, Art. 12, 
See. 3. 

The Legislature shall authorize the several counties and 
incorporated towns in the State to impose taxes for county 
and corporation purposes, and for no other purpose; and 
all property shall be taxed upon the principle established 
for State taxation. The Legislature may also provide for 
levying a special capitation tax, and a tax on licenses; but 
the capitation tax shall not exceed one dollar per annum for 
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all purposes, either for State, county, or municipal pur- 
poses. See Constitution, Art. 12, See. 6. 

The Legislature is prohibited tronr passing special or lo- 
eal laws for the assessment and collection of taxes for State, 
county and municipal purposes. See Constitution, Art. 4, 
Sec. 17. 

Another provision of the Constitution ont of which the 
question arises is as follows: 

The Legislature shall establish a uniform system of coun- 

‘ty, township and municipal government. See Constitution, 
Art. 4, See. 21. . 

The Legislature has carried into effect the foregoing 
grant of power by the passage of the act of 1869. Chap. 
1688, 2d Sess. Leg., 1869; pamphlet Laws, p. 22. 

There is no limit to the amount of tax which the city or 
town council have power to raise upon all real and personal 
property within the corporation by virtue of the act of Feb- 
ruary +, 1869. Sec. 23, Act Feb. +, 1869. It is not in- 
tended to question the constitutionality of this section, 
which it is believed can be successfully done, because it 
will! be shown that it is repealed. 

The first proposition submitted is, that the power to levy 
taxes and make local assessments, conferred upon municipal 
corporations, may, in the absence of constitutional restric- 
tion, and when the rights of creditors are not impaired, be 
changed at the pleasure of the Legislature. See Dillon on 
Municipal Corporations, Sec. 608, pp. 34, 35, 36, 39, 41, 
44, 52. 


The next proposition is, that the twenty-third section of 
the act of February 4, 1869, was repealed by the act of 


June 24, 1869, the seventy-ninth section of which is in the 
following words: “All acts and parts of acts heretofore 
passed relating to assessment and taxation are hereby re- 
pealed.” See Acts Extra Sess., 1869, p. 23. 

In the year 1872 another act was passed for the assess- 
ment and collection of revenue, the sixth section of which 
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authorizes cities or towns to levy a tax upon real and per- 
sonal property, which shall not exceed the amount of State 
tax. The twenty-fifth section of said act provides that 
“all assessments made and taxes levied after the passage 
of this act shall be in pursuance of the provisions of this 


act.” Sec Act of Feb. 29, 1872, p. 45, Secs. 6, 25. 


The act of February 29, 1872, is repealed by the act of 
February 17, 1874; so also is the act of June 24,1869. See 
Act Feb. 17, 1874, Sec. 66, p. 29. 

The Act of February 14,1869, repealed by the act of 
June 24, 1869, is not revived by the act of February 17, 
1874, repealing the two acts of June 29, 1869, and Februa- 
ry 29, 1872, for two reasons: 1. Because the act of Feb- 
ruary 17, 1874, for the assessment and collection of revenue, 
takes the place of all the repealed acts. 2. Because “no 
statute of this State which has been repealed shall ever be 
revived by implication.” See Thomp. Dig., p. 22, Sec. 3. 

The act of February 17, 1874, is the only law for the as- 
sessment and collection of taxes for State, county and mu- 
nicipal purposes; and the only tax incorporated cities are 
authorized to impose by the provisions of this act is a license 
tax. See Act Feb. 17, 1874, See. 11, p. 11. 

The language of the Act of February 17, 1874, is restric- 
tive, and intended to exclude all things which are not enu- 
merated. LExpressio unius est exclusio alterius. Dwarris 
on Statutes, p. 605. 

A casus omissus can in no ease be supplied by a court ot 
law, for that would be to make laws. Judges are bound to 
take the act of Parliament as the Legislature has made it. 
Dwarris on Statutes, p. 598. 

A statute conferring authority to impose taxes must be 
construed strictly. See 4 Fla., p. 402. 

In construing the words of an act of Parliament, and 
collecting from them the intentions of the Legislature, the 
terms are always to be understood as having a regard to the 
subject-matter ; for that, it is to be remembered, will always 
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be in the eye of the framer of the law, and all his expres- 
sions directed to that end. Dwarris on Statutes, pp. 581, 
646. . 

Recurring to the general revenue act of June 24, 1869, 
and the effect the seventy-ninth section, the repealing sec- 
tion of said act, has upon the general incorporating statute 
by which municipal corporations are created in this State, 
it is submitted that the principle that general legislation 
on a particular subject must, in the absence of anything 

- showing a different intent on the part of the Legislature, 
give way to inconsistent special legislation on the same sub- 
ject, cannot be recognized or applied in this case, because 
there is no municipal corporation in this State created by 
charter or special legislation; none can be so created—they 
are all created by a general incorporating statute. 

“The power of taxation,” says an eminent writer, “is a 
great governmental attribute with which the courts have 
very wisely shown extreme unwillingness to interfere; but 
if abused, the abuse should share the fate of all other usur- 
pations.” Cooley’s Const. Limitations, p. 494; Sedgwick 
on Const. and Stat. Law, 414. 

In addition to the foregoing, it is urged that if the twen- 
ty-third section of the act of 1869 (Chap. 1688) has not 
been repealed, as is maintained, then the amendment to it 
(Chap. 2045) is valid, and that only authorizes a tax of one 
and a half per cent. to be levied. In that case, we are en- 
titled to a part of the relief prayed for, namely, an injunc- 
tion against the excess or one-quarter of the tax levied. 

Finley & Finley tor Appellee. 

There are but two questions raised by the record in this 
case: 

1. Whether the assessment in question was, at the time 
it was made, authorized by law? 


> 


ment, would deprive the owner of it without due process of 
law ? 
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The first question necessarily includes the second; for if 
the assessment was authorized by law, then the sale of the 
property, so far as the assessment is concerned, would be 
legal and binding; but if the assessment was unauthorized, 
then the sale would be invalid, and the purchaser would 
take no title by his tax deed. 


We therefore address ourselves to the consideration of 
the first question, which is: “Was the assessment men- 
tioned, at the time it was made, authorized by law?” 

The Constitution, in positive terms, requires the Legisla- 
ture to authorize the several counties and incorporated 
towns in the State to impose taxes for county and corpora- 
tion purposes. Constitution, Art. XII., Sec. 6. 

Has the Legislature complied with this requirement ? 

We answer that it has; in the twenty-third section of the 
act of February 4, 1869, entitled an “act to provide for the 
incorporation of cities and towns, and to establish a uni- 
form system of municipal government in this State.” 

The twenty-third section of the act just referred to au- 
thorizes incorporated cities and towns “to raise by tax and 
assessment, upon all real and personal estate, and by any 
other constitutional method of taxation, within the corpora- 
tion, any and all sums of money that may be required for 
the use and good government of the city or town, and for 
carrying out the powers, rights and duties herein granted 
and imposed, and to enforce the receipt and collection 
thereof in the same manner as the assessments and taxes of 
the State are collected.” (See Act 1869, p. 27—second ses- 
sion under Constitution of 1868. 

This was a full compliance with the requirements of the 
Constitution, and only limited incorporated cities and towns 
in the assessment and collection of taxes to such amount as 
might be required for their “use and good government, and 
for carrying out the powers, rights and duties imposed,” ete. 

We affirm that section twenty-three of the act of Febru- 
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ary 4, 1869, (the general incorportion act,) was in force at 
the time the assessment in question was made. 

The seventy-ninth section of the revenue act of June 
24, 1869, did not repeal the general incorporation act of 
February 4, 1869, nor did it repeal the twenty-third section 
of the last named act. 

That the seventy-ninth section of the act of June 24 did 
not repeal the act of February 4, 1869, is too clear to re- 
quire argument; while to say that it repealed the twenty- 
third section of the last named act would be to assert that 
the Legislature, in utter disregard of the Constitution, 
which required it to authorize incorporated cities and towns 
to impose taxes, etc., deliberately took away from them such 
authority after it had been conferred, and then left them, 
with important rights to exercise and duties to perform, 
without the power to exercise those rights and discharge 
those duties, which would be an unreasonable construction. 

Every statute must be construed so as to give it a reason- 
able effect. Blackwell on Tax Titles (Rules of Interpreta- 
tion), p. 625—citing 3 Mass., 523; 5 Mass., 380; 7 Mass., 
458; 15 Mass., 205; 2 Pickering, 571; 23 Pickering, 93. 

Statutes must be so construed as to suppress the mischief, 
advance the remedy, and preserve fundamental principles. 
Blackwell on Tax Titles, p. 620, No. 135—citing Coke, Lit- 
tleton, 381 b.; 8 John., 41; 10 John., 467. 

The law dees not favor a repeal by implication, unless 
the repugnance be quite plain; and such a repeal, carry- 
ing with it a reflection on the wisdom of former Legisla- 
tures, has been confined to repealing as little as possible 
of the preceding statutes. 

So, when two acts of the Legislature are seemingly re- 
pugnant, yet if there be no clause of non obstante in the lat- 
ter, they shall, if possible, have such construction that the 
latter may not be a repeal of the former by implication. 
Dwearris on Statutes, p. 156-7. 

When there is a difference in the whole purview of two 
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statutes (as in this case, one being an incorporation act and 
the other a revenue act,) apparently relating to the same 
subject, the former remains in force. Dwarris on Statutes, 
p- 158. 

It is true that the revenue act of February 29, 1872, did 
limit the city and town taxes to the amount allowed by law 
to be imposed for State purposes; but the last mentioned 
act, it is to be observed, did not contain any repealing clause 
whatever, and did not conflict with the general power to im- 
pose taxes, nor the purposes for which they might be im- 
posed, under the twenty-third section of the incorporation 
act of February 4, 1869, but only limited the amount which 
might refit be imposed for corporation purposes. 

Now, the revenue act of February 17, 1874, repealed 
both the revenue acts of June 24, 1869, and of February 29, 
1872; and it is contended that the sixth section of said act 
of 1872 only operated as a temporary repeal or suspension 
of the twenty-third section of the act of February 4, 1869, 
in respect of the rate of city taxation, and that, upon the 
repeal of the act of 1872, the twenty-third section of the 
incorporation act of 1869 was relieved from the operation 
of such temporary repeal or suspension, re-acquired all its 
original force and effect, and was the only remaining law in 
the statute book under which city taxes could be imposed. 

On every act professing to repeal or interfere with the 
provisions of a former act, it is a question of construction 
whether it operate as a total, or partial, or temporary re- 
peal. Dwarris on Statutes, 158. 

Whether the twenty-third section of the act of February 
4, 1869, was in force at the time the taxes in question were 
imposed by the city of Jacksonville is a judicial question, 
and to be judicially decided ; but it will not be considered 
out of place to invite the attention of the court to the act 
of February 27, 1875, which amends the twenty-third sec- 
tion of the incorporation act of 1869, simply to show that 


in the opinion of the last Legislature the said twenty-third 
24 
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section was in force up to the time of said amendment. 
Acts of 1875, p. 57. 

It is also very manifest that.the Legislature, in the pas- 
sage of the act of February 17, 1874, repealing the revenue 
acts of 1869 and 1872, did not intend to leave incorporated 
towns and cities without the power to impose taxes for cor- 
poration purposes, from the fact that the fifty-sixth section 
of the said act of 1874 authorizes the tax collector of any 
city or incorporated town to proceed substantially in the 
same manner, in the collection of taxes and sale of lands 
for the non-payment of taxes, as collectors of revenue. Act 
of 1874, p. 25. 

And the sixty-first section of the same act authorizes the 
clerk of any incorporated town to make deeds for land sold 
for taxes, ete. Act of 1874, p. 27. 

Thus showing that it was the intention of the Legisla- 
ture, in repealing the act of 1872, to remove the temporary 
suspension of the twenty-third section of the act of Februa- 
ry 4, 1869, and to restore said section to the full scope of 
its original operation. 

Upon the foregoing argument and authorities, it is con- 
tended for the appellee that at the time the taxes in ques- 
tion were imposed, the twenty-third section of the incorpo- 
ration act of February 4, 1869, was in force, and that the 
imposition of said taxes was authorized by law; and that a 
sale under said assessment did not deprive the appellant of 
his property without due process of law, and in violation 
of the constitution in any of its provisions. 


RANDALL, C. J., delivered the opinion of the court. 


The appellant filed his bill to restrain the tax-collector of 
the city of Jacksonville from selling appellant’s lots within 
the city for taxes thereon assessed for the year 1874, upon 
the ground that the taxes were assessed without authority of 
law. It is alleged that the property was taxed at the rate 
of two-per centum for municipal purposes for that year, 
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whereas it is alleged that there was no law authorizing the 
levying of any tax except for licenses. 

The Circuit Judge refused to grant the injunction prayed, 
from which the complainant appealed. 

The only question raised is, whether there was any law of 
the State in existence authorizing the levying of city taxes 
upon property when this tax was levied in 1874? 

The sixth section of Article XII. of the Constitution 
reads: ‘ The Legislature shall authorize the several coun- 
ties and incorporated towns in this State to impose taxes 
for county and corporation purposes, and for no other pur- 
pose, and all property shall be taxed upon the principle es- 
tablished for State taxation.” 

Section 23 of an Act to provide for the incorporation of 
cities and towns, &c., approved February 4, 1869, reads 
thus: “ That the city or town council shall have power to 
raise, by tax and assessment, upon all real and personal es- 
tate, and by any other constitutional method of taxation, 
within the corporation, any and all sums of money that may 
be required for the use and good government of the city or 
town, and for carrying out the powers, rights and duties 
herein granted and imposed, and to’ enforce the receipt and 
collection thereof in the same manner as the assessments and 
taxes of the State are collected.” 

Section 24 authorizes the city council to provide for the 
election of a treasurer, assessor and collector of taxes. (Laws 
of 1869, Ch. 1688.) 

It is claimed that the twenty-third section above quoted 
was repealed by the seventy-ninth section of an act for the 
assessment and collection of revenue, approved June 24, 
1869, which reads as follows: “All acts and parts of acts 
heretofore passed, relating to assessment and taxation, are 
hereby repealed.” 

The latter act contains no express reference to the general 
incorporation act of 1869, nor any provisions in regard to 
the power of cities to levy taxes. It is an act providing 
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the mode and manner of assessing and collecting taxes, the 
property to be assessed and the duties of assessors and col- 
lectors and of the county commissioners, and prescribes 
nothing in regard to city taxes except that the charge for 
licenses by counties and cities shall be fifty per cent. of the 
amount charged by the State. (Sec. 14.) 

Next we have “an act for the assessment and collection 
of revenue in this State,” which became a law February 
29, 1872. (Ch. 1887.) The twenty-fifth section provides 
that “all assessments made and taxes levied after the 
passage of this act shall be in pursuance of the provisions 
of this act.” It repeals the seventy-ninth section of the act 
of June 24, 1869, above quoted, and amends said act in sev- 
eral particulars, and affects the subject of city taxes only 
‘by providing (Sec. 6) that the board of equalization of any 
county, city or town, at their meeting for equalizing the 
county, city, or town tax, shall determine the amount of 
money to be raised by tax to defray the annual expenses, 
such tax not to exceed the amount of the State tax and the 
amount necessary to pay the interest on bonds issued by 
the county or city. The State tax was fixed at eleven mills 
on the dollar, and to be levied upon the real and personal 
property. Section thirteen provides that the tax collector 
of any city or incorporated town shall proceed substantially 
‘in the same manner, in the collection of taxes and sale of 
lands for the non-payment of taxes, as collectors of revenue. 
Section sixteen also provides for the sale and redemption, 
and deeds to be executed upon sales of land, by the treas- 
urer of the county or city, for taxes. Section eighteen pro- 
vides that the clerk of the city shall execute deeds for lands 
sold for the non-payment of city taxes. 

The next law on the subject is the act for the assessment 
and collection of revenue, approved February 17, 1874. 
The appellant insists that the eleventh section of this act 
contains the only authority remaining in the city to collect 
revenue, and that by this section it is only authorized to 
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impose a license tax. It provides that no person shall en- 
gage in any business or occupation mentioned unless a State 
license shall be first obtained therefor at the rates specified, 
and that incorporated cities and counties may impose such 
further license taxes or rates for county or municipal pur- 
poses, not exceeding one-half the amount levied by the 
State, etc. ‘The sixty-sixth section repeals the above named 
acts of June 24, 1869, and February 20, 1872. 

And this is the appellant’s proposition: that the twenty- 
third section of the act of February 4, 1869, (commonly 
known as the general municipal incorporation act,) was re- 
pealed by the seventy-ninth section of the act of June 24, 
1869, which repealed “all acts and parts of acts here- 
tofore passed relating to assessment and taxation;” that 
the act of February 29, 1872, authorized cities to levy a 
tax upon real and personal property not exceeding the 
amount of State tax; and that all assessments and taxes 
must thereafter be levied in pursuance of that act; that 
the act of 1872 was repealed by the act of February 17, 
1874; that the several repealing acts do not, in express 
terms, revive any law already repealed, and hence the city 
has no power to raise any tax whatever, except for licenses. 

Let us examine this act of 1874 further as to its bearing 
upon these propositions. It provides that real and per- 
sonal property, not expressly exempted, shall be subject to 
taxation in the manner provided by law. By section six, 
all lands shall be assessed in the county, town, city, etc.‘ 
in which the same shall be. By section eight, the real es- 
tate of incorporated companies shall be assessed in the 
county, city, town, etc., in the same mariner as property of 
individuals. By section eleven, cities and counties may im- 
pose license taxes. Then follow the general directions as to 
the time and manner of making the assessment, the equal- 
ization and correction, the issuing of the tax warrant, pro- 
ceedings for collection by sale of real and personal prop- 
erty; and section fifty-six provides that “the tax collector 
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of any city or incorporated town shall proceed substan- 
tially in the same manner, in the collection of taxes and 
sale of lands for the non-payment of taxes, as collectors of 
revenue.” Section fifty-eight provides for the redemption 
of lands sold for taxes by payment of redemption money to 
the county clerk or collector of any city or town, who shall 
give a certificate of redemption. Sections sixty and sixty- 
one provide for the execution of a deed by the city clerk, 
if the lands are not redeemed from the sale for city taxes. 
None of these acts purport to confer upon incorporated cit- 
ies and towns the express power to levy taxes upon real 
and personal estate, except the twentieth and twenty-third 
sections of the act of February 4, 1869, which are claimed 
to be repealed. 

The twenty-third section of that act, as we have found, 
expressly confers upon the city or town council the power 


-to raise, by tax and assessment upon the real and personal 


estate, any and all sums of money that may be required 
for the use and good government of the city or town, and 
for carrying out the powers, rights and duties imposed up- 
on them, and to enforce the receipt and collection thereof 
in the same manner as the assessments and taxes of the 
State are collected. The question, then, is, Does section 
seventy-nine of the act of June, 1869, amend or repeal that 
section, and destroy the power there conferred? The lan- 
gnage is: “All acts and parts of acts heretofore passed, 
relating to assessment and taxation, are hereby repealed.” 
The title of the act containing this repealing clause is, 
‘an act for the assessment and collection of revenue.” It 
directs that all lands shall be assessed in the county, town 
or c7ty where the same shall be, and authorizes the cities 
to levy license taxes; and beyond this it is but a general 
uct, designating the property liable to taxation, and pre- 
scribing the time and manner of assessing property and 
collecting taxes and licenses. The bill, by its title, pur- 
ports this and nothing more, and the body of the bill pre- 
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scribes nothing more. It makes no reference to the 
incorporation act, and is in full consonance with it; and 
some of its provisions, as that all lands shall be assessed 
in the town or city where situated, can have no signification 
whatever, if the power to assess property by city govern- 
ments was abrogated. 

If the Legislature did not intend, by the act and the gen- 
eral repealing clause used, to destroy the power of the city 
to levy taxes and provide the means of its support, but 
only to change the mode of executing the power, and this 
intention is apparent from the act and the collateral action 
of the Legislature, such intention must prevail. “In the 
construction of a statute,” says Semmes, J., in the opinion 
of the court in Bryan vs. Dennis e¢ al., expressing a well 
settled rule, “all laws 7m part materia should be consid- 
ered in order to ascertain the will of the Legislature; for 
that which is within the intention of the makers of the law 
is as much within the statute as if in the letter; and the in- 
tention of the Legislature may often be collected from the 
cause or necessity of enacting the law.” 

Lord Mansfield, in Rex vs. Loxdale, 1 Burr., 447, says : 
“ Where there are different statutes 7x part materia, though 
made at different times, or even expired, and not referring 
to each other, they shall be taken and construed together 
as one system, and as explanatory of each other.” And see 
Kent’s Com., Vol. 1, 460, e¢ seg., and a very valuable col- 
lection of maxims and authorities found in Blackwell, Tax 
Tit., 606-634. The citations of counsel from Dwarris and 
other authorities are in accord with the above rules. 

In recent cases in the Supreme Court of the United 
States, it was held that a resolution of Congress defining 
and declaring the intent and meaning of an act of Con- 
gress, controlled the judicial construction. (Bigelow vs. For- 
rest, 9 Wallace, 339.) 

The argument of the appellant’s counsel is, that the sec- 
tion of the city incorporation act which did confer upon 
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the municipal authorities the power to levy taxes is swept 
away by the language of the repealing act, which repeals 
“all laws heretofore passed relating to assessment and tax- 
ation ;” and yet every act passed relating to the subject of 
taxation has recognized the existence and validity of that 
section by providing the mode and manner of its exercise, 
The Legislature have treated it as unrepealed, and have 
regarded the phraseology of the repealing act “relating to 
assessment and taxation ” as referring to the mode and ma- 
chinery of levying taxes, and principles of taxation, and 
not to the power. This harmonizes with the view of this 
court in the case of Shear vs. Commissioners of Columbia 
County, 14 Fla., 146, as respects the effect of this repealing 
clause, in which case it was held that a law providing a 
remedy against illegal assessments, though relating to the 
subject of assessments, was not affected by the repeal. The 
construction contended for would, in effect, destroy every 
municipal government in the State by abrogating its 
power to do what it is required to do. We have shown, by 
an examination and recital of the details of the several acts 
passed since the repealing clause, that the Legislature con- 
templated the continued exercise of the power of taxation 
by the city and town councils. (See also Chap. 2045 of the 
Laws of 1575, amending the very section which is claimed 
to be repealed.) 

It is argued that the law-making power may be exercised 
even to the complete annihilation of the power to levy 
taxes by municipal bodies, as, it is claimed, was done by the 
supposed repeal. In view of the provision of section six, 
Art. XII., of the Constitution, requiring that the Legisla- 
ture shall authorize incorporated towns to impose taxes on 
property and license taxes for municipal purposes, it may 
be well doubted whether the Legislature can, after confer- 
ring the power, abrogate it to such extent as to render the 
corporation impotent, unless it be intended to destroy the 
corporate organization itself. 
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Having concluded that the section conferring the power 
to levy the taxes upon property is not expressly or by im- 
plication repealed, but treated by the Legislature in every 
instance as still in force, we inquire, has that section been 
amended in any manner so as to affect the power to levy 
the tax in controversy? The constitutional provision in re- 
gard to amendment of statutes requires that the section, 
as amended, shall be re-enacted at length. (Sec. 14, Art. 
IV.) We do not find that this has been done. The act of 
February 29, 1872, limited the amount which cities might 
levy upon property to the maximum amount of the State 
tax (which was fixed at eleven mills,) and the amount ne- 
cessary to pay interest on bonds issued. This is a mere 
limitation as to amount, not as to the power to levy, and 
did not become a part of the section in question. It was a 
limitation of the discretion, without affecting the power to 
tax, and has the same effect as if it were an additional inde- 
pendent section of the incorporation act. The act of 1874 
repeals this act of 1872, leaving no statute in existence lim- 
iting the amount, save the original section twenty-three of 
the act of incorporation, which authorizes the city council 
to raise the amount necessarily required for the use and 
good government of the city and for carrying out the pow- 
ers granted and duties imposed. 

The order of the Circuit Court is affirmed. 
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Montgomery L. Browarp, ApministRaToR or CHARLES 
Browarp, APPELLANT, vs. Hatstzap H. Hore, Arrenrer. 


1. In an action brought by H. against M. B. as administrator of the estate 
of C. B., to foreclose a mortgage on real estate given by C. B. in his 
life-time, the defendant in his answer alleging that C. B. held the 
land in trust for certain other persons, it appearing in the record that 
H. was a bone fide purchaser by mortgage for a valuable considera- 
tion without notice of such trust, eight years having elapsed between 
the acquisition of the title by C. B. and the commencement of the 
action for foreclosure: Held, that it was not necessary to make the 
alleged beneficiaries parties defendants in the action. 

2. Prior incumbrancers as mortgagees are not necessary parties in an ac- 
tion to foreclose a subsequent mortgage. 


Appeal from the Circuit Court of the Fourth Judicial 
Circuit, Duval county. 
The opinion of the court contains a statement of the case. 


Finley & Finley tor Appellant. 
A. A. Anight for Appellee. 
VAN VALKENBURG, J., delivered the opinion of the 


court. 

There can be no question as to the facts in this case as 
disclosed by the pleadings. 

John Broward died in the fall of the year 1865, and his 
son, Charles Broward, administered his estate as the execu- 
tor of his last will and testament. There was no specific 
devise by the testator of what is called in the answer the 
“Spanish grant,” a tract of about ten thousand acres of 
land, covered by the mortgage which the complainant is 
seeking to foreclose. In the year 1865 the lands of John 
Broward were duly libelled in the District Court for the 
Northern District of Florida, and such proceedings were 
had in that court, under an act of Congress entitled “An 
act to confiscate property used for insurrectionary pur- 
poses,” passed August 6, 1861, that they were duly sold at 
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public sale in the same year, bought by Charles Broward 
and subsequently conveyed to him. In the month of Feb- 
ruary, 1871, Charles, then having this title to the land, 
borrows of the complainant the sum of two thousand dol- 
lars, and to secure its repayment executes and delivers a 
mortgage upon this “Spanish grant” and other lands, con- 
ditioned for the repayment ofthe said sum in three months. 
He fails to pay the amount due at its maturity, and dies in 
the year 1873. His brother, Montgomery L. Broward, this 
defendant, is then appointed administrator of his estate, and 
enters upon his duties. In March, 1874, more than eight 
years after the purchase of these lands by Charles Broward, 
and over three years after the date of the mortgage given 
by Charles to this complainant, this action is commenced 
against this defendant to foreclose the same. The defend- 
ant, in his answer to the bill of complaint, claims and al- 
leges that Charles Broward bought and held this land, not 
only for his own benefit, but as trustee of thirteen others, 
heirs-at-law of John Broward, deceased, and that by reason 
of their being beneficiaries, they should be made parties de- 
fendants. It is also claimed in the answer that George 
Wilson and James Wilson should be made parties defend- 
ants, for the reason, as it is alleged, that they own and hold 
a prior incumbrance upon the same lands covered by the 
mortgage attempted to be foreclosed. The defendant fur- 
ther claims that at the public sale of said premises in 1865, 
under and by virtue of the decree of the District Court for 
the Northern District of Florida, at which sale Charles 
Broward became the purchaser, he publicly announced that 
he purchased these lands for the heirs of John Broward, 
then deceased, and that the conveyance of the premises so 
sold, subsequently made by the marshal to Charles Brow- 
ard, was so made to him'by mistake. The complainant ex- 


cepts to this answer of the defendant, the court below sus- 
tains such exceptions, and the defendant appeals to this 


court from that order. 
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The conveyance made by the marshal to Charles Brow- 
ard seems to have been acquiesced in by all parties for over 
eight years. No attempt to rectify the alleged mistake seems 
to have been made. From what appears in the pleadings 
we are led to suppose that Charles Broward, during his life, 
was in the actual possession of, using and controlling the 
premises as his own. He made one mortgage upon it to 
George and James Wilson, and subsequently borrows a 
large sum of. money from this complainant, securing its re- 
payment by the execution of this mortgage. 

The complainant in this action, so far as the record dis- 
closes, had no notice of any such trust as is alleged in the 
answer; he dealt with Charles Broward as the owner of the 
land holding the fee. The consideration for the mortgage 
was two thousand dollars in money paid to the mortgagor 
at the time of its execution and delivery; it was not given 
to secure the payment of an antecedent debt. There is no 
want of good faith or fair dealing upon the part of the com- 
plainant; the consideration was valuable and the security 
was supposed to be good. There can be no doubt as to the 
rule applicable in such a case. 

Against a bona fide purchaser, for a valuable considera- 
tion, without notice, a court of equity will not interfere. 
The purchaser has equal rights with the vendor to the pro- 
tection of the court. This is the well established rule. 
Story’s Eq. Jur., § 108, 139, 165, 410, 436. 

It is equally well established in this State that a “ mort- 
gagee is a purchaser to the extent of his interest in the 
premises, within the meaning of the term purchaser.” This 
has been settled in this court in the cases of Gibson vs. 
Love, 4 Fla., 233; Glinski vs. Zawadski, 8 Fla., 405; also 
in Ledyard vs. Butler, 9 Paige, 132. 

It would not, therefore, seem to be necessary or even 
proper to make the several persons named in the answer of 
the defendant as beneficiaries parties on account of the trust 
alleged, for the complainant, who is the mortgagee, is enti- 
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tled to all the rights of a bona jide purchaser for a valuable 
consideration and without notice. Neither is it necessary 
to make them parties at the bare suggestion of the adminis- 
trator. He has no interest as such administrator which re- 
quires that they should be made parties. He sets up no 
defence in his character of administrator; he represents only 
the estate of his intestate mortgagor, who, if alive, could 
not require the alleged beneficiaries to be made parties. 
Had the existence of the trust been known to the complain- 
ant, the rule might be different as to the necessity of mak- 
ing them parties. 

We cannot see that it is necessary to make the prior in- 
cumbrancers, George and James Wilson, parties defendants 
in this action. Their mortgage, as appears from the record, 
is a prior lien, and their rights under it can in no way be 
affected by the result of this action. Their interests are 
paramount to those of this complainant. The purchaser on 
a foreclosure sale in this action, should one be decreed by 
the court, would be put in the place of the mortgagor, and 
these mortgagees would be left in the same situation in 
which the commencement of this action finds them. Dan- 
iel’s Ch. Practice, Vol. 1, 214; Story’s. Eq. Pleadings, § 
193; Hilliard on Mortgages, Vol. 2, 92-5; Wright vs. 
Bundy, 11 Ind., 398. 

The order of the court sustaining the exceptions to the 
answer is affirmed. 
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nS. J s. Cuartes Browarn, Ex- 
Joun S. Purviance, APPELLANT, vs. C B ,E 
ECUTOR, ETC., RESPONDENT. 


Under the act of Congress of March 2, 1867, entitled “‘ An act for the more 
efficient government of the rebel States,” and the act of July 19, 1867, 
amendatory thereof, the officer commanding the military district in 
which Florida was embraced was authorized to suspend a sheriff in 
the exercise of his power to sell property under execution. 


Appeal from the Circuit Court of Jefferson county, Sec- 
ond Judicial Circuit. 
The opinion of the court contains a statement of the case. 


J. J. Finley tor Appellant. 


At the time the military order was made, there existed 
in Florida a government complete in all its departments— 
executive, legislative and judicial—and it is contended that 
the military commander had no power to interfere with the 
legitimate functions of either without the clearest authority 
of law; and it is submitted that no such power was con- 
ferred by the act of Congress of March 2, 1867, entitled 


“An act to provide for the more efficient government of 


the rebel States.” 

Section one of said act provides for the division of said 
States into military districts, making Georgia, Alabama and 
Florida the third district. 

Section two authorizes the President to assign to the 
command of each of said districts an officer of the army. 

Section three defines the duties and powers of the said 


military commanders, and limits them to the protection of 


“all persons in their rights of person and property; to 
suppress insurrection, disorder and violence, and to punish, 
or cause to be punished, all disturbers of the public peace 
and criminals ;” and to the end that these duties might be 
performed, and these powers executed, the said military 
commanders were authorized to “allow local civil tribunals 
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to take jurisdiction of and to try offenders, or to organize 
military tribunals for that purpose.” 

Section six provides that any civil government which 
may exist in said rebel States shall be deemed provisional 
only, and in all respects subject to the paramount author- 
ity of the United States at any time to abolish, modify, 
control, or supercede the same. 

It is submitted that the act of Congress referred to does 
nowhere conter the power on a military commander to pre- 
vent the execution of the judgment or decree of a court in 
a civil proceeding. 

Florida was, at the time of the promulgation of said mil- 
itary order, a provisional government, and her courts were 
in the full exercise of all their judicial functions—at least, 
so far as the supervising control of the United States was 
concerned ; for, as it will appear from the act of Congress 
above referred to, the military commanders of districts 
were limited in their powers to matters of a criminal na- 
ture. 

It is, therefore, contended that the military commander, 
in this case, had no lawful power to forbid, nor in any way 
to hinder or delay, the execution of the decree in favor of 
the appellant. 


Wm. Bryson for Appellee. 


It cannot be denied that the military which governed 
the State did have the authority to make such an order and 
to impose it. Then, why should it not be held valid and 
binding? The good and orderly people all obeyed it, and 
shall those who saw proper to violate it take the advantage 
of it? 1 do not think it would be just or right. 

The rules adopted in modern warfare are, that the con- 
gueror adopts and enforces the laws of the conquered coun- 
try, if they have any, until they are abrogated, or sees 
proper to adopt others; and this country had adopted that 
policy long before the unhappy difliculty between the North 








376 SUPREME COURT. 








Purviance v. Broward. 








and the South. It is only necessary to refer to the instrue- 
tions of President Polk, in his letter to the Secretary of the 
Treasury, on the 23d day of March, 1847, in which he de- 
clared that the conqueror possessed the right to establish 
a temporary military government over such seaport towns 
or provinces, and to prescribe the terms of commerce with 
such places; that he might, in his discretion, exclude trade 
or impose terms upon it. Kent’s Com., Vol. I., p. 98, See. 
92, note c. 

It cannot be pretended this was not a conquered coun- 
try. We all remember it. And the Supreme Court of the 
United States has repeatedly recognized this authority, and 
held that the military-had authority to appoint judges to 
hold courts, and that their decisions were binding. 12 
Wallace, 173. In the State courts of Tennessee it was 
held, in Hefferman vs. Porter, 6 Cold., 391, that a judg- 
ment of a tribunal known as the civil commissioners, cre- 
ated by order of the commander of the Federal forces at 
Memphis in April, 1863, was binding, and a bar to any 
other action upon the same cause of action. Mr. Justice 
Ellett, speaking for the court, says “the establishment of 
legal tribunals for the adjustment and protection of civil 
rights in the most favorable condition for the conquered 
people,” ete. Then, if Tennessee was a conquered people, 
so were we, and we had the same kind of government, 
the powers of which were supreme. 

It may be contended, as it was before the referee, that 
this is or will be a hard case. I answer that it is the appel- 
lant who caused it, and that if he has any decree or judg- 
ment that he supposes is a lien upon this land, the court 
will allow the elisor to amend his return, and he can again 
levy upon the land, when the defendant can have an op- 
portunity, in a proper proceeding, if he has a bona fide 
title, to prevent his casting a cloud upon his title by any 
sale of the land. 
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WESTCOTT, J., delivered the opinion of the court. 


This is an action of ejectment brought before the enact- 
ment of the Code, but prosecuted and decided in conform- 
ity to the practice of the Code, it having been enacted dur- 
ing the time the action was pending. The defendant inter- 
posed a plea of not guilty. The case was tried before a 
referee. Upon the trial, the plaintiff offered in evidence a 
deed executed on the 20th of March, A. D. 1868, from 
John Q. Stewart, elisor, to John S. Purviance, to the land 
in controversy. To the introduction of this deed the defend- 
ant objected, on the ground that the sale of this property un- 
der execution was prohibited by General Orders No. 18, is- 
sued by Maj. Gen. Meade, who was at that time commanding 
the Third Military District, embracing the States of Geor- 
gia, Florida and Alabama, on the 29th day of January, A 
D. 1868, and that the sale was therefore void. The objec- 
tion to the introduction of the deed was sustained by the 
referee; the deed was ruled out, and judgment was awarded 
in favor of the defendant and against the plaintiff. The 
plaintiff excepted to the ruling of the referee; his excep- 
tion was noted; and this presents the only question to be 
considered in the case. It is not denied that the sale was 
had in violation of this order, nor is it denied that the sale 
was void if the order was authorized by the acts of Con- 
gress controlling the subject. The point here made is, that 
no such power was conferred by the act of Congress of 
March 2, 1867, entitled “An act to provide for the 
more efficient government of the rebel States,” it being 
insisted that this was the origin and measure of the author- 
ity of the general commanding the military district. 

The power of the commanding general was not alone 
derived from the act of March 2, 1867, but was also derived 
from the act, supplemental thereto, of the 19th July, 1867. 
15 U. S. Stat., 14. This order of the commanding general 
prohibited any sheriff or other officer of the State from sell- 


ing under execution or other legal process, in this State, 
25 . 
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any property, real or personal, and declared that any sale 
so made should be null and void. The second section of 
the amendatory and supplemental act of July 19, 1867, pro- 
vides that the commanding general shall have power, sub- 
ject to the disapproval of the General of the Army of the 
United States, and to have effect until disapproved, when- 
ever in the opinion of such commander thé proper admin- 
istration of the act of March 2, 1867, shall require it, to 
suspend or remove from office or from the performance of 
official duties, and the exercise of official powers, any ofii- 
cer or person holding or exercising, or professing to hold 
or exercise, any civil office in such district. Congress, 
through that act, also declares that the purpose, intent and 
meaning of the original act was to render governments then 
existing in these military districts, if continued, subject cn 
all respects to the military commanders of the respective 
districts and to the paramount authority of Congress. The 
third section of the original act gives the commanding gen- 
eral power to protect all persons in their rights of person 
and property, to suppress insurrection, disorder and vio- 
lence, ete. Under this legislation, it is too clear to admit 
of any argument that Congress did confer authority upon 
the commanding general to prohibit sheriffs and other offi- 
cers from selling property under execution. The acts con- 
fer in plain terms the authority to suspend any officer from 
the exercise of official powers, and the order now under 
consideration directed the sheriffs and other officers not to 
exercise thé power and duty of making sales under execu 
tion. The original and supplemental acts confer, in so far 
as Congress could, the most plenary authority over the en- 
tire subject upon the military commanders. 
Judgment affirmed. 
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JosepH Finnecan, ApreLiant, vs. Tue Crry or Frrnan- 
pivA AND GrorGE Wasnincton, CLERK or samp Crty, Ap- 
PELLEES. 

1. Equity will not enjoin the collection of taxes by a municipal corpora- 

tion from the property of its creditor until the debt due by the cor- 


poration to such creditor is paid. A tax is not the subject matter of 
set off. ‘ 

2. Equity will not- enjoin the sale of property for taxes on account oi 
irregularities in the matter of notice of time and place of sale 

3. A court of equity will not devise some method to recover a debt be- 
cause of failure to recover the debt through the ordinary lecal rem- 
edies. 

Appeal from the Circuit Court of Nassau county, Fourth 
Judicial Cireuit. 

Joseph Finnegan files his bill in the Circuit Court of 
Nassau county against the city of Fernandina. After alleg- 
ing the corporate existence of the city, he says that in Octo- 
ber, A. D. 1860, the said city made and executed its bond 
to him for the sum of $3,300, payable on or before the 4th 
day of October, A. D. 1863, with interest, payable annually 
at the rate of eight per cent. per annum; that the consider- 
ation for said bond was real estate situate within the said 
city, sold by him to the city. That the city failing to pay 
either principal or interest of said bond, he filed his petition 
in the Cirenit Court of Nassau county in the year 1866, 
praying for a writ of mandamus to compel payment. That 
after appearance, argument and hearing a peremptory writ 
was awarded, and that up to the year A. D. 1869, payments, 
amounting in the aggregate to the sum of three hundred 
and thirty-eight dollars, were made, since which time the 
city has refused to make any further payment, and there is 
now due him $6,523. Complainant further states that by 
various devices of the city, and through the leniency of the 
court, the city has failed to carry out the order of the court 
in the matter of levying and collecting taxes to pay his 
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debt, and has refused to comply with the order of the court. 
That the city has, for more than nine years, resisted and 
wilfully disobeyed all the mandates and orders emanating 
from the law side of the court. That he is the owner of a 
number of lots in the city of Fernandina, upon which the 
said city has levied a tax for the year A. D. 1873, amount- 
ing in the aggregate to the sum of $121.69. That he has 
offered to allow a credit to the city of Fernandina for the 
amount of his tax upon the indebtedness of the city to him, 
which offer the city has failed to accept. That on the 28th 
February, A. D.'1874, the clerk of the said city inserted an 
advertisement in the ‘‘ Fernandina Observer,” in which he 
gave notice that he would sell on Monday, the 23d day of 
March, 1874, within the legal hours of sale, before the court- 
house door in the city of Fernandina, his: said lots, or so 
much thereof as will pay the city taxes thereon for the year 
1873, with costs. That subsequent to the said 28th day of 
February, this notice was changed as to the day of sale so as 
to read the 6th day of April, A. D. 1874. That said notice 
is not in compliance with law; and that said clerk has no 
authority, under the law, to advertise or sell property to 
enforce the payment of city taxes. That the individuals 
composing the city government are insolvent. That unless 
relief is extended to him as prayed, he is remediless. 

Plaintiff prays that the clerk may be enjoined from sell- 
ing, from advertising and from offering to sell his said lots, 
either on, the 6th of April, A. D. 1874, or at any other time 
or place, to. pay the city taxes for the year 1873. That the 
eity of Fernandina and its officers may be enjoined from 
collecting city taxes from him until the city shall have paid 
and discharged the full amount of his debt, principal and 
interest, accrued and to accrue thereon, with costs, as re- 
quired by the writ of mandamus against the city. 

To this bill the defendant. interposed a demurrer. The 
grounds of the demurrer were: 

First. Under the Constitution and laws of the State of 
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Florida the municipal corporation, known as the city of 


Fernandina in 1860, is dissolved. 

Second. That the city of Fernandina received no consid- 
eration for the alleged debt. 

There was final judgment for the defendant upon this 
demurrer. 

Upon this appeal appellant seeks a reversal of the judg- 
ment upon two grounds— | 

First. Because the demurrer states facts that do not ap- 
pear on the face of the bill ; that it is a speaking demurrer. 

Second. Because the facts stated in the demurrer furnish 
no defence to the case made by the bill. 


Fleming & Daniel for Appellant. 
Friend & Hammond for Appellees. 


WESTCOTT, J., delivered the opinion of the court. 


This cause was heard in the Circuit Court upon demur- 
rer to the bill of complaint. The principal question dis- 
cussed in this court was the dissolution of the municipal 
corporation of the city of: Fernandina. The view we take 
of the case renders it unnecessary to examine that question. 
There is no equity in the bill, and consequently the decree 
of the Circuit Court dismissing the bill was correct. There 
are three questions presented by the facts set up in the bill. 
These questions are: 

First. Will a court of equity enjoin the collection of tax- 
es by a municipal corporation from the property of its cred- 
itor, until the debt due by the corporation to such creditor 
is paid? Will it set off such debt against the tax? 

Second. Will a court of equity enjoin the sale of property 
for taxes on account of irregularities in the matter of notice 
of time and place of sale? 

Third. Will the failure to recover a debt through the or- 
dinary legal remedies justify a court of equity in devising 
some method to accomplish that end ? 
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To the first question: The amount which the citizen 
pays to the government through taxation is not regarded 
as the settlement of a simple contract or matter of indebt- 
edness, capable of being accurately estimated in value in 
the same manner as an ordinary indebtedness existing be-* 
tween individuals. A public use, a public benefit to all 
‘ and to each, is one of the essential ends sought to be ob- 
tained through such taxation. The public good, through 
the instrumentality of local municipal governments, exer- 
cising political, governmental and civil powers and func- 
tions, is the object sought to be attained, and the power of 
taxation is an essential means given to reach thisend. A 
court of equity should not assume such powers as would, 
in any event, embarrass the attainment of these ends by the 
corporation. To enjoin the collection of municipal taxes 
due upon property owned by individuals, to the extent 
that there is a debt from the city to such individuals, is the 
exercise of a power of appropriation and interference with 
public trusts and the exercise of delegated sovereign pow- 
ers which has not received the sanction of any court. 
The amount of the tax is not strictly a debt due by the per- 
son. Its collection is enforced without suit, and in many 
other respects there is a difference. (7 Wall., 80.) Itisa 
burden imposed upon property, the return for which it is 
presumed the tax-payer receives in the matter of benefit 
through police regulations and other results incident to mn- 
nicipal government. The exact amount of benefit which 
each citizen receives from the exercise of such powers 
is not the subject of precise calculation. Taxes and public 
revenues are not subject to executions against municipal 
corporations. Upon the same principle, salaries due offi- 
cers of a municipal corporation are not, in general, subject 
to garnishment. As a matter 6f abstract right and moral- 
ity,it is unquestionably true that all the property and funds 
of a debtor, whether it be a corporation or an individual 
should be subject to compulsory process at the suit of the 
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creditor, arid this is the general theory of the law. Even 
this rule, however, is subject to many exceptions, such as 
exemptions allowed from motives of public policy. In the 
matter of municipal revenues and taxes, the rule at law is 
that they are exempt from execution, unless by statute they 
are made so liable. The same principle which exempts 
them at law would not permit a court of equity to allow 
a creditor to set off his debt against his taxes. To this ex- 
tent a court of equity would be administering the general 
revenues of the corporation and assuming municipal discre- 
tions. There is no lien upon the fund to be enforced ; and 
there is no trust in connection with the debt, unless the 
general abstract power and duty to tax to pay debts is it- 
self a trust. This is no more a trust than the duty and 
power of every individual who has funds to pay debts is a 
trust. ; 

In treating of the matter of set-off and taxation, the Su- 
preme Court of New Jersey remark: “ Debt is the subject- 
matter of set-off, and is liable to set-off; a tax is neither. 
To hold that a tax is liable to set-off would be utterly sub- 
versive of the power of government, and destructive of the 
very end of taxation.” 2 Dutcher, 399; 3 Met., 526; 26 
Vint., 486. 

The next question is, will a court of equity enjoin the 
sale of property for taxes on account of irregularities in the 
matter of notice of time and place of sale? If the tax is 
due—and that such is the case is not here denied—the party 
should pay it. A court of equity will not aid him in resist- 
ing the just and legal demands of the government. It will 
not step in, for such reasons, and protect a party in not pay- 
ing a tax which he admits is due. This is a very familiar 
principle, obtaining in all of the States. 

The only other question remaining is, will a court of equi- 
ty, on account of the failure of the mandamus proceeding, 
devise some method to enforce payment of the debt ? 

Substantially, this proposition was considered by the Su- 
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preme Court of the United States in the cases of Rees vs. The 
City of Watertown, (19 Wall., 107,) and the case of Heine 
vs. The Levee Commissioners, (19-Wall., 658.) It is held in 
these cases that the failure of the ordinary legal remedy 
does not confer any jurisdiction upon the court of chancery. 
Because the proceeding has not been used at law with suf- 
ficient success by the plaintiff to secure his debt, cannot jus- 
tify a court of equity in devising some methed to accom- 
plish that end. 
The judgment is affirmed. 


Tue Trustees oF THE InteRNAL ImpRovEMENT Fenn, Ap- 
PELLANTS, vs. Witt1aM H. Girason, Ruesponpenr. 


1. A court of equity will decree performance by a trustee of a contract, 
when such contract conforms to the law of his trust and his duty as 
to the improvement of the trust property, and where there is per- 
formance by the party with whom the contract is made. 

2. Where the specific performance of such a contract is sought, affecting 
toa great extent the interests of the cestuds que trust, they should be 
parties to the suit. 

. Under the provisions of the Internal Improvement law of this State, 
it is the duty of the Trustees of the Fund to make such arrangements 
for the drainage of the swamp and overflowed lands as is most ad- 
vantageous to the fund. 


ww 


Appeal from Duval Cireuit Court, Fourth Judicial Cir- 
cuit. 

The Trustees of the Internal Improvement Fund, on the 
4th of February, A. D. 1869, contracted with W. H. Glea- 
son to ditch and drain certain swamp and overflowed lands 
in the State of Florida, agreeing that whenever he should 
open or dig ditches or drains containing fifty thousand feet, 
cubic measure, and should make to the board a certificate of 
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the tact, under oath, attested by the county surveyor or a 
magistrate, duly qualified, of the county where such ditches 
or drains are located, and furnish such other testimony of 
the facts as might thereafter be required by the board, the 
said Gleason, or his legal representatives, should be allowed 
to purchase from the State lands within the limits above 
prescribed; and the board would sell and convey to the 
said Gleason all the interest which they have or may have 


-to six hundred and forty acres of said swamp and over- 


flowed lands, for each and every fifty thousand cubic feet 
so certified, from time to time, upon payment of the sum of 
forty dollars per each six hundred and forty acres of land 
so purchased. The parties then made other stipulations, 
which it is unnecessary to mention. 

Gleason now brings this bill against the trustees, alleging 
that he has dug a ditch containing three hundred thousand 
cubic feet, in township 42, range 43 east; that said ditch is 
of the character agreed upon ; that it was necessary for the 
drainage of the lands in the vicinity; that it has actually 
drained and reclaimed them; that he has offered and ten- 
dered to the trustees the sum of two hundred and forty dol- 
lars, and requested a conveyance of lands agreed to be con- 
veyed under the contract, and that said trustees admit that 
he has performed his contract, and decline and refuse to 
perform their contract, upon the sole ground that they had 
no power or authority to make the said contract. To this 
bill the defendants interposed a demurrer, alleging generally 
a want of equity, which, upon a hearing, is overruled. From 
this judgment they appeal. 


H. Bisbee, Jr., for Appellants. 


The appellants insist that the case of Bailey vs. Trustees, 
10 Fla., 112, has settled the following three legal propo- 
sitions, to-wit: 

1. That the act of 1855 creating said trustees is constitu- 
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tional, and that the trustees must execute their trust as 
specified in said act. 

2. That a holder of one of thé internal improvement 
bonds has the right to have said lands applied to pay the 
interest on said bonds until the same is paid. 

3. That when the trustees are applying said land for 
other purposes, a holder of a bond has a right to an injune- 
tion to restrain the misappropriation. 

It follows, as a matter of course, that the Supreme Court ‘ 
having adjudged that such are the rights of the bondhold- 
ers, the trustees are bound to protect and assert such rights, 
to the exclusion of all claims hostile thereto. 

Thus this court has laid down the law, and the appellants 
must be guided by it. Jt 2s plain that the appropriating 
the lands to dig a ditch is not applying them or their pro- 
ceeds to pay interest on bonds. 

We cannot look to the consequences of such a construc- 
tion of the law. It may arrest every effort at internal im- 
provement, however wise or advantageous. It may render > 
impossible every noble enterprise to develop the resources 
of the State; stifle every industry, repel capital and labor 
from our shores, until all the industries of the State shall 
perish. 

The consequences of the law can never be considered in 
passing a judgment of what the law of a given subject is. 

It may be argued that the act of 1855 is repugnant to the 
proviso in the second section of the act of Congress grant- 
ing the swamp and overflowed lands to the State, which 
provides that the lands or their proceeds shall be applied 
exclusively to reclamation by means of levees and drains, 5 
and therefore unconstitutional and void. 

It may be argued by the complainant that his rights un- 
der the contract are consistent with the act of Congress, and 
that his contract is in effect carrying out the act of Con- 


cress. 
= 
Our answer to this is, that the words of the cat of Con- 
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gress are those of a present grant, which passes the fee to 
the State. Besides, the law provides for a patent to issue 
to the State. That the fee having passed to the State, the 
State can do as they please with the lands, and consequently 
apply the same to pay interest on railroad bonds. 

The general government cannot control the disposition 
of the land after granting the title to the State; it cannot 
impose a restriction upon the power of alienation. Such a 
proviso is repugnant to the nature of the estate granted, to- 
wit, the fee, and therefore void. 4 Kent Com., 130-1; 1 
Denio, 448 ; 14 Wend., 348; 16 Wend., 320; 1 John. C.R., 
9920; 15 Ga., 103. 

“Tt is a settled rule that when a proviso to a grant is re- 
pugnant to the grant itself, the grant is good and the pro- 
viso is void.” 3 Wall., J. C.C., cited in Brightly’s Federal 
Digest, 816. 

There is no doubt the law of these authorities applies to 
this case, and that the proviso restricting the disposal of the 
land by the State is void. 

“Words of present grant pass the fee.” 13 Pet., 499; 
6 Pet., 677, 328. 

If, then, the proviso in the grant is void, the State had 
the right to appropriate the lands to pay interest on rail- 
road bonds. This court has said that they have been ap- 
plied to this purpose, and until the interest on such bonds 
is entirely paid, they cannot be appropriated to other pur- 
poses. The Gleason contract being for other purposes, such 
contract is illegal, and consequently the complainants have 
no equity. This is the end of the matter. 


D. P. Holiand of counsel for Appellee. 


It is contended on behalf of the appellee— 

1. That the said act of Congress of September 28, 1850, 
formed a contract between the United States on the accept- 
ance of the same by the State of Florida, and that the con- 
tract required the State to appropriate the lands granted to 








388 SUPREME COURT. 








The Trustees of the In. Im. Fund v. Gleason. 








the purpose of reclaiming them. Statutes at Large, Vol. 9, 
p- 519. 

This act of Congress has been construed by the Supreme 

Court of the United States in McGee vs. Mathis, 4 Wallace, 
155. The Chief Justice, delivering the opinion of the 
court, said : 
- “Tt is not doubted that the grant by the United States to 
the State upon conditions, and the acceptance of the grant 
by the State, constituted a contract. All the elements of a 
contract met in the transaction—competent parties, proper 
subject matter, sufficient consideration and the consent of 
minds. 

“The contract was binding upon the State, and could not 
be violated by its legislation without infringement of the 
constitution. 

“The contract required the State to appropriate the lands 
granted to the purpose of reclaiming them.” 

This decision was made in December term, A. D. 1866, 
of the Supreme Court of the United States, and being the 
interpretation of an act of Congress, we respectfully con- 
tend is binding on this court and overrules the authority of 
the case of Trustees of the Internal Improvement Fund vs. 
William Bailey, 10 Fla. R., 112, 125. 

It is evident that an appeal could have been taken from 
the decisions of the Supreme Court of Florida in the said 
case of Bailey to the Supreme Court of the United States, 
as that case involved the construction of an act of Congress, 
and that the decision of the said Supreme Court of the Uni- 
ted States, if an appeal had been taken, would have been 
binding upon this court and upon the parties to the suit. 

Therefore we hold that by the case in 4 Wallace above 
quoted, it has been adjudicated that the said act of Congress 
of September 28, 1850, formed a contract between the State 
of Florida and the United States, and that this contract was 
binding upon the State and could not be vitiated by its 
legislation without infringement of the constitution, and 
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that the contract required the State to appropriate the lands 
granted, and further, that in the language of the Supreme 
Court of the United States, “the lands themselves might 
be conveyed to the levee contractor for work performed, or 
the contractor might be paid in money or scrip representing 
land.” 

II. That the State of Florida, by said statute of 1855, 
recognized the contract aforesaid, and provided the ma- 
chinery for the execution of said contract and for the re- 
clamation of the swamp and overflowed lands, and made it 
mandatory upon said trustees to provide for the drainage of 
the same. 

It is contended that the State of Florida in the 16th Sec- 
tion of the said act of 1855, in the following words, “and 
make such arrangements for the drainage of the swamp or 
overflowed lands as in their judgment may be most advan- 
tageous to the Internal Improvement Fund, and the settle- 
ment and cultivation of the land,” thereby applied by legis- 
lation the whole of the swamp or overflowed lands and their 
proceeds to the purpose of reclaiming them, and that it was 
and is the duty of the trustees to provide for their drainage 
by making such arrangements therefor as in their judgment 
may be most advantageous to the fund. 

2. That any other application by the trustees of said 
swamp and overflowed lands and their proceeds than to the 
aforesaid purpose of drainage, is in direct violation of said 
act of Congress of 1850 and of the statute of the State of 
1855, and a direct and palpable violation of their duties as 
such trustees, and especially of the duty imposed on them 
by said 16th section of said statute. 

3. That all these lands, called the swamp and overflowed 
lands, became the property of the State by virtue of said act 
of Congress of 1850, and without any further act or thing 
required or remaining to be done by any officer or depart- 
ment of the United States. This view of the rights of the 
State is sustained by the Supreme Court of the United 
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States in the case of Railroad Company vs. Smith, 9 Wal- 
lace, 99. In that case it was contended that because the 
Secretary of the Interior had not furnished the State with 
the lists of the swamp and overflowed lands within the 
State, no title had passed to the State, but Mr. Justice Mil- 
ler, delivering the opinion of the court, said, “ by the second 
section of the act of 1850 it was made the duty of the Sec- 
retary of the Interior to ascertain the fact and furnish the 
State with the evidence of it. Must the State lose the land, 
though clearly swamp land, because that officer has neglect- 
ed to do this? The right of the State did not depend on 
his action, but on the act of Congress, and though the State 
might be embarrassed in the assertion of this right by the 
delay or failure of the Secretary to ascertain and make out 
lists of these lands, the right of the States to them could not 
be defeated by that delay. 

4. It appears by the pleadings in this suit that there now 
remains of said swamp lands about fourteen millions of 
acres unsold, which vast domain derived by said act of 
Congress and by the statute of 1855, we contend, the trus- 
tees now hold for the exclusive purpose of reclaiming them 
by drainage, for which purpose the State of Florida pre- 
scribed the duties and vested ample power in said trustees. 

III. That the contracts made by the trustees with Glea- 
son for the drainage of the swamp lands were in the power 
and discretion of the trustees and in accordance with the 
true intent and meaning of the statute of 1855, and the du- 
ties imposed on the trustees by the said 16th section of the 
statute which created the trust. 

It is too plain for argument, that if the said contracts 
were valid, the ‘present Board of Trustees cannot, without 
violation of the said statute and of the Constitution of the 
United States, impair the obligation of the contracts. 

It is not denied that these contracts were made and exe- 
cuted by and between the contracting parties, the trustees 
on the one part and Gleason on the other. 
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It is further admitted, that in accordance with the provis- 
ions of said contract, Gleason dug a canal in T. 42, R. 
43 east, which was 300 feet long, 200 feet wide and five feet 
average depth; and thereby connecting Lake Worth with 
the Atlantic Ocean, and reclaimed about 4,000 acres of the 
swamp or overflowed lands in the vicinity of the lake and 
canal. That under this contract he was entitled to receive 
deeds for six sections of land on paying the trustees two 
hundred and forty dollars. That he made the demand and 
tendered payment, but was refused by the trustees, who de- 
clared the said contracts null and void; because the defend- 
ants say they are “now advised that (they) have no power 
to appropriate any of the lands belonging to the Internal 
‘Improvement Fund for the purpose of drainage, or for any 
other purpose except for the prosecution of the works of in- 
ternal improvement specially designated in an act to encour- 
age a liberal system of internal improvements in the State, 
approved A. D. 1855, or to pay obligations already con- 
tracted in behalf of said improvements, and that the said 
contracts are null and void.” 

The defendants, it is supposed, predicated their action on 
the opinion in the Bailey case in 10 Florida. But we re- 
spectfully say that the said opinion has never received the 
sanction of the State of Florida, but, upon the contrary, we 
find that a statute was passed by the Legislature of Florida 
instructing the Attorney-General of the State “to file an 
application before the Supreme Court for a re-hearing in 
the case of the Trustees of the Internal Improvement Fund 
vs. William Bailey before a competent tribunal or by bill 
or otherwise to be filed by him, shall come before a compe- 
tent tribunal to have the question in the,above case settled 
and the questions arising out of this act in regard to the In- 
dian River Canal.” See Laws of Florida, 8th section, act 
approved December 10, 1862, chapter 1359, 35. By refer- 
ence to the case of the Trustees vs. Bailey, 10 Fla., 214, it 
will be perceived that the Attorney-General did make said 
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application and was refused, the court deciding that the 
judges who sat in said case were competent to hear and de- 
termine said case, and at pages 247.to 258 will be found the 
opinion of the court dismissing the application upon the 
ground that the said section of said act of 1862 was uncon- 
stitational. 

Thus we perceive that this case of Bailey was attempted 
to be opened and re-heard, and so dissatisfied was the State 
with the decision therein that a statute was passed for that 
purpose, and the law officer of the government instituted 
proceedings therefor, which were refused by the court who 
had made the decision ; the same judges deciding as to their 
own eligibility, and the constitutionality of the statute 
which expressed the dissatisfaction of the law-making power 
with the decision rendered in that case, whereby this vast 
publie domain was wrested from the objects to which it was 
granted by Congress and by the statute of 1855, vested in 
the trustees, to wit: reclamation and drainage, and attempt- 
ed by that decision to be applied exclusively to aid in the 
construction of certain lines of railway. 

But it is respectfully contended that the Legislature of 
Florida did not vest the lands derived from these two grants 
in said trustees to be applied exclusively to the construction 
of the lines of railway designated in the 4th section of the 
statute; the last clause of said section uses the following 
words: “are proper improvements to be aided from the In- 
ternal Improvement Fund in manner as hereinafter pro- 
vided.” If the construction given by the trustees to this 


’ gtatute was the correct one, such would not have been the 


language of the Legislature as quoted above ; but the stat- 
ate would have read, shall be first constructed before the 
Internal Improvement Fund or any part thereof shall be 
applied to any other object of drainage, or otherwise in this 
aet provided for. 

But instead of this being the language of the act, the 
Legislature declared a particular line of railways, and then 
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declared that they “are proper improvements to be aided 
from the Internal Improvement Fund,” while the trustees, 
following the authority in the case of Bailey, say that they 
are the exclusive improvements, for whose construction and 
benefit the whole Internal Improvement Fund was created. 
Such a construction we hold cannot be gathered from the 
true intent and meaning of this statute, more especially as 
the 16th section in peremptory language declares that the 
Trustees shall make such arrangements for the drainage of 
the swamp or overflowed lands, as, in their judgment, may 
be most advantageous to the Internal Improvement Fund ; 
nor will any court give a construction to a statute which 
will declare the same to be unconstitutional if the statute is 
capable of being otherwise interpreted, and it is evident that 
the Legislature, in the 16th section, provided the means 
through a Board of Trustees for the reclamation of those 
lands by drainage, in accordance with the contract between 
the State and the United States, as by the Supreme Court 
of the United States in the case of 4th Wallace, is laid 
down to be the true interpretation of the act of Congress of 
1850. 

Again, we contend that this statute of 1855 will be found 
to contain the following objects for which this fund should 
be used by the trustees: first, the statute said that a line of 
railway ; and second, a particular canal described in the 4th 
section, were proper improvements to be aided from the 
fund; third, that the swamp and overflowed lands should 
be used for drainage of the same for the purpose of their 
settlement and cultivation ; fourth, for the encouragement 
of actual settlement and cultivation of said lands, and to ac- 
complish this last purpose the trustees were authorized to 
prescribe rules and regulations, having reference to pre- 
emptions, granting a portion of said lands therefor, limited, 
however, to not more than one section of land to any one 
settler, and we hold that while the first two objects of the 


statute were confined to the five hundred thousand acres, 
26 
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the balance of the fund, to wit: all the swamp or overflowed 
lands, were to be applied by the Trustees as in the 16th 
section is provided, to the other two objects, the primary 
object being that of drainage. 

But as to the five hundred thousand acres, these lands 
were derived from an act entitled “xn act to appropriate 
the proceeds of the sales of the public lands, and to grant 
pre-emption rights,” approved September 4, 1841. The 8th 
section said, “and be it further enacted, that there shall be 
granted to each State specified in the 1st section of this act, 
five hundred thousand acres of land for the purposes of in- 
ternal improvement ;” then follows the proviso relative to 
the grant to these States, and then, at the end of the sec- 
tion, we find the clause or language by which the State of 
Florida obtained the aforesaid five hundred thousand acres 
mentioned in the bill, which part of said section 8 is in the 
following words: 

“And there shall be, and hereby is, granted to each new 
State that shall be hereafter admitted into the Union, upon 
such admission, so much land as, including such quantity as 
may have been granted to such State before its admission, 
and while under a Territorial Government, for purposes of 
internal improvement as aforesaid, as shall make five hun- 
dred thousand acres of land, to be selected and located as 
aforesaid.” 

Congress providing in the 9th section that these lands 
shduld not be sold for less than $1.25 per acre, and provided 
that the net proceeds of the sale of said lands should be 
faithfully applied to objects of internal improvement within 
the State, and in said section designated such cbjects, to 
wit: roads, railways, bridges, canals and improvements of 
water-courses and drainage of swamps, and further provided 
that when they were made or improved they should be free 
for the transportation of the United States mail and muni- 
tions of war, and for the passage of their troops without the 
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payment of any toll whatever, which section will be found 
at page 445, volume 5 U.S. Statutes at Large, as follows : 

“Src. 9. And be it further enacted, That the lands herein 
granted to the States above named shall not be disposed of 
at a price less than one dollar and twenty-five cents per 
acre, until otherwise authorized by a law of the United 
States ; and the net proceeds of the sales of said lands shall 
be faithfully applied to objects of internal improvement 
within the States aforesaid, respectively, namely: Roads, 
railways, bridges, canals and improvement of water-courses, 
and draining of swamps; and such roads, railways, canals, 
bridges and water-courses, when made or improved, shall be 
free for the transportation of the United States mail and 
munitions of war, and for the passage of their troops, with 
out the payment of any toll whatever.” 

It is apparent that as to the lands granted to the State of 
Florida under this act of Congress of 1841, the State had 
full power to apply the net proceeds of the sales of said five 
hundred thousand acres to the construction of the lines of 
railway and the canal designated in the act of 1855, but as 
before shown, the swamp or overflowed lands were not 
granted to the State until nine years thereafter, and that 
for a different purpose and sole object, to wit: reclaiming 
them, and we hold that there would be just as much power 
in the State of Florida to apply the Seminary and School 
lands granted to the State by the act of March 3, 1845, or 
any of the following lands, which were by said act of Con- 
gress, granted to the State as we find in the first section af 
said act, to wit: eight sections for the seat of government, 
the 16th section in every township for the support of publie 
schools ; also two additional townships for seminaries of 
learning, and five per cent. of the public lands within the 
State for the purpose of education. See page 788, volume 
5, U. S. Statutes at Large, Sec. 1, Act March 3,1845, to the 
purpose of constructing railroads or canals, or to attempt te 
divert the swamp or overflowed land from the purpose of 
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drainage to the construction of lines of railway, unless it can 
be made to appear to the satisfaction of this court that rail- 
roads are constructed for the purpose of drainage of over- 
flowed lands instead of for the carrying of treight and pas- 
sengers, and that the line of railway designated in the 4th 
section of the act of 1855 was to be constructed for the pur- 
pose of draining the swamp and overflowed land granted in 
1850 to the State of Florida by the Congress of the United 
States for the purpose “ of reclaiming them.” 

The Supreme Court of the United States, charged by the 
Constitution with the interpretation of acts of Congress, 
having decided that said act of 1850 constituted a contract 
between the State accepting the act and the United States, 
we deem it unnecessary to cite further authority to show 
what said act of Congress is, or to attempt to interpret it, 
for it is too well established to admit of denial that when 
propositions are offered by one State'and agreed to and ac- 
cepted by another, they constitute a compact between them. 

IV. That even if the foregoing positions are wrong, yet, 
nevertheless, the present trustees ought, in good faith, to 
carry out on their part the contracts set forth in the Dill 
made with Gleasun by their predecessors. 

Jecause it appears from the pleadings that while there 
had been issued $3,502,860 of railroad bonds under the act 
of 1855, for the ‘nterest on which the fund was liable, yet 
there now remains outstanding but the sum of $696,000 of 
bonds, tor the interest on which last sum the fund is now 
only liable, the balance having been redeemed or cancelled ; 
and we hold it were a strange interpretation to give to this 
statute that the drainage of the swamp or overflowed land, 
and all other work of internal improvement, should fail to 
receive any assistance by this act, or the fund by it pro- 
vided, until the last coupon of the last bond issued under 
said act had been paid; yet such is the construction given 
by the trustees to this statute by the resolution passed by 
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them, which declares that the contracts of their predeces- 
sors made with Gleason are nullities. 

V. The pleadings further show that, unless restrained 
by the decretal order prayed for in the bill, they will dis- 
pose of the lands designated in the contract to the utter 
annihilation of the rights of Gleason. 

And we hold that, although the defendants are public 
functionaries who are exercising a public trust, a court of 
equity will interfere where they are departing from the 
power which the law vested in them, and that the court 
will treat them merely as persons dealing with property 
without legal authority. 2 Story, Eq. Juris., Sec. 955. And 
that court of equity will interfere by injunction to prevent 
the sales of real estate, as to restraining the vendor from 
selling, to the prejudice of the vendee, pending a bill for 
the specific performance of a contract respecting an estate. 
2 Story, Eq. Juris., Sec. 953; 16 Ves., 267. 

In this case the power of specific performance is within 
the scope of the duties of the trustees; the discretion vested 
in them by the act has been performed by their predeces- 
sors. They do not deny the reasonableness of the contract, 
the benefit to the fund to be derived therefrom, nor that 
Gleason has performed the contract on his part; but, upon 
the contrary, the same is admitted, and the defendants un- 
dertake to declare the said contracts void upon an interpre- 
tation which they are advised the statute warrants them in 
so doing; and we submit that, in such a case as here pre- 
sented, a court of equity will grant the relief prayed for in 
complainant’s bill, and that the decree of the Chancellor of 
the Fourth Circuit should be affirmed. 


WESTCOTT, J., delivered the opinion of the court. 


The appellants have alleged that the contract set up in 
the bill is illegal and void, is beyond their power as trus- 
tees, and that a court of equity will not decree performance 
upon their part. A trustee, who comes into a court of 
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euity alleging want of power and illegality in his contracts 
in reference to the trust committed to his care, and who 

sks a court, for this reason, to deny relief to a party who 
aileges performance upon his part, occupies a position 
which cannot be commended. The trustee, however, is yet 
to be heard from, and his answer may explain all the cir- 
cumstances. In such a case the specific performance might 
perhaps be clenied, in the interests and in behalf of the ces- 
tuis-que trust, and the party left to such a remedy against 
the property of the trustees as the laws afforded him, if any. 

But is it true that the contract here is ultra vires, as to 
the trustees? Under the provisions of the act of January 
6, 1855, all the swamp and overflowed lands granted to this 
State by the Federal Government, and the proceeds to be 
realized from sales thereof, were, with what is known as the 
internal improvement lands, set apart and declared a dis- 
tinct and separate fund, called the Internal Improvement 
Fund. 

These lands were vested in five trustees. The duties of 
the trustees as to the management and investment of the 
trust fund were prescribed, and certain improvements werg 
designated as proper to be aided from the fund, and the 
manner of extending such aid was indicated in the act. In 
regulating the manner in which this trust estate should be 
administered, and directing the means through which the 
land was to be made useful to the fund, the law required 
_ that the price of the saleable lands should be fixed with 
reference to their location and value, and that, as to the 
swamp and overflowed lands, they should make such ar- 
rangemenis for their drainage as, in their judgment, was 
most advantageous to the Internal Improvement Fund, and 
the settlement and cultivation of the land. These swamp 
lands, therefore, are a trust estate, and it is the duty of the 
trustees, under this act, to improve the trust property by 
drainage. The error of the defence here made by the trus- 
tees is the conception that a contract to improve the trust 
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estate, by using a portion of it to render the balance more 
valuable, in a manner authorized by the act—in other 
words, using a portion of the fund, or a part of the land 
itself, to make the other of more advantage—is a violation 
of the trust. The construction contended for would render 
these trustees powerless to drain one acre of the millions of 
acres of swamp lands now in their hands, thus preventing 
their improvement, and would prevent them from carrying 
out the manifest policy and spirit of the law upon the sub- 
ject. Asa matter of course, the interest of the cestuzs que 
trust are not to be disregarded in this matter, nor is the 
simple element of drainage in a contract enough to secure 
its approval and enforcement by a court of equity. The 
performance of this contract involves, so far as appears from 
the face of the bill, no diversion of the trust fund. It is 
its simple improvement in a manner authorized by tlfe law 
of the trnst. As the case now stands, we must presume 
that the contract is advantageous to the fund. Our atten- 
tion has been called to the case of Bailey vs. The Trustees, 
10 Fla., p. 112, and it has been contended that the matter 
there decided covers this case. This, we think, is incorrect. 
In that case the trustees sought to appropriate the fund to 
deepening the channel of ariver. That is the case stated 
by the Justice delivering the opinion. The deepening of 
the channel of this- river was nowhere declared to be a 
proper improvement to be aided by the fund, and the court 
enjoined such a use of the fund. 

In this case the court should not proceed further without 
requiring the cestuis que trust to be made parties. Where 
trustees enter into contract in their character as trusftes, 
and in behalf of the trust estate, and for the benefit of the 
cestuis que trust, the cestuis que trust for whose benefit the 
contract was made ought to be parties to the suit. (Perry 
on Trusts, § 874; Story’s Eq. Plds., § 208.) 

There are perhaps exceptions to this rule, as originally 
announced by Sir John Leach, but we think the presence 
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of the cestuis que trust here is advisable and necessary. 
The trustee here apparently assumes an attitude hostile to 
the cestuis que trust, and it is best thet they should be heard 
as to their rights. 

The judgment upon the demurrer is aflirmed, and the 
case is remanded for further proceedings not inconsistent 
with this opinion and conformable to law. 
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. Doi, APPELLANTs. 


1. Both legal and equitable relief may be blended in the same action un- 
der the Code. Where the primary relief sought is legal, a case must 
be made in which the plaintiff is entitled to the final relief prayed, 
in order to authorize a temporary injunction under the Code in aid 
of such relief. Such an injunction should not be granted to restrain 
the doing of acts in relation to property, in respect to which prop- 
erty no final judgment is prayed. 

’ 2, Where an inferior court, after appeal and proper measures to secure a 
stay of proceedings, continues to proceed, the proper remedy is an 
appeal to the exercise of the power of the appellate court, and not 
by an injunction from a court of equity. 

3. Where an appeal is taken from an injunctional order in an action of 
trespass, this court will examine such order. It cannot examine in- 
terlocutory orders in the action of trespass, as an appeal lies only to 

* the final judgment of the court therein. 


Appeal from the Circuit Court of Escambia county, First 
Judicial Circuit. 

This is an action under the Code brought by Lewis Kahn 
against Moses Kahn and Joseph Doll. The complaint al- 
leges that Moses Kahn recovered a judgment against the 
plaintiff in a justice’s court for thirty dollars and costs; 
that plaintiff prayed for and obtained an appeal to the 
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County Court of Escambia county, and has given the un- 


- dertaking to obtain such appeal and to obtain a stay of ex- 


ecution ; that defendant, Moses Kahn, and Joseph Doll, who 
is a constable for Escambia county, disregarding said ap- 
peal and said undertakings, has proceeded to levy said exe- 
cution, and has taken possession of a portion of the goods 
and chattels of the said plaintiff; that the said plaintiff has 
offered to replevy said goods, and has offered a replevy 
bond to the said constable as required by law, and that said 
constable has refused to receive said bond, and that he has 
been damaged and injured to the extent of three hundred 
dollars. He prays judgment for three hundred dollars 
damages against the defendants, and an injunction re- 
straining them from further proceedings, under said judg- 
ment and execution, until the determination of said appeal 
and until the further order of the court. , 

The injunction, as prayed for, was granted. As to the 
other proceedings in the action of trespass, it is unnecessary 
to mention them further than to say there has been no final 
judgment in the action. An appeal is now prosecuted to 
this court. 


J. Dennis Wolfe and C. W. Jones for Appellants. 
C. C. and J. E. Yonge for Respondents. 
WESTCOTT, J., delivered the opinion of the court. 


While we do not propose to say this is a good declara- 
tion, yet, so far as a cause of action is disclosed, it is tres~ 
pass for an alleged illegal taking of personal property. To 
this extent a legal wrong is alleged, and legal relief is 
prayed ; judgment sounding in damages is asked. No lien 
is sought to be enforced, no recovery of a specific chattel is 
desired, no primary equitable relief as to the goods is sought. 
The injunction prayed for is to stay proceedings—in other 
words, to stop the sale.. Here, then, we have a compound 
prayer for judgment embracing both legal and equitable 
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relief. This is authorized by the Code, and the injunction 
here issued, if authorized at all, is sanctioned by Section 
168 of the Code. Such an injunction as is here prayed 
should only be granted where it appears by the complaint 
that the plaintiff is entitled to the final relief demanded. 
(Voor. Code, 316, 314, a.) Here, upon the face of the com- 
plaint, the Circuit Court has no jurisdiction, as the sum de- 
manded is not over three hundred dolfars. Nor should an 
injunction be granted under this section to restrain the do- 
ing of acts in relation to property in respect to which acts 
or property no final judgment is prayed. (Voor. Code, 
316,a.) Here the final judgment prayed is for damages for 
a past trespass. 

Independent of these considerations, too, an injunction 
should not be made to supply the place of a prohibition, 
supersedeas, or whatever may be the proper writ which an 
appellate court should issue to restrain proceedings in an 
inferior court. 

If the appellants here have complied with the requirements 
of the law, so as to vest jurisdiction in the appellate tribu- 
nal, and is entitled to a stay of proceedings, then the appel- 
* late court, as an incident to its primary appellate jurisdic- 
tion, can control the action of the inferior court. The rem- 
edy is not by injunction. The county court has jurisdic- 
tion to issue all writs necessary to maintain its jurisdiction 
or to enforce its authority. (Sec. 3, Chap. 1627, of Laws of 
Florida.) The order granting an injunction in this case was 
wrong, and must be reversed. 

This order of the Circuit Court is by statute the subject 
of appeal. 

The orders of the court in the action of trespass are not 
subject for review upon appeal until after final judgment. 
There has been no final judgment here. 

The order granting an injunction in this case is reversed, 
and the case is remanded for such proceedings as are con- 
formable to law. 
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Micuar. Bowers, rv Av., APPELLANtTs, vs. Hatstep H. Hore, 
RersponpEnt. 


1. To justify allowing an injunction where the affidavit to the bill is by 
counsel, it must be such an affidavit as does not leave it to the coun- 
se] to determine for himself what facts he swears to. Where such an 
affidavit is positive and direct to no material allegation in the Dill, 
an injunction should not be granted. 

2. A stockholder, having no claim upon particular funds of a corpora- 
tion, cannot, as against the action of himself and the corporation, 
get an injunction upon a claim of property in himself in such funds. 

3. Equity will not decree the return of a particular chattel, unless it is of 
peculiar value and character. 

4. To an amended bill the defendant has a right to interpose a new de- 
murrer, notwithstanding a previous demurrer to the original bill has 
been overruled. 


Appeal from the Circuit Court of the Fourth Judicial 
Cireuit, Duval county. 

The-bill in this case was filed in February, 1875, by H. H. 
Hoeg. It alleges substantially that the complainant, with 
John S. Sammis, Otis L. Keene, Michael Bowes, John 
Clark and A. M. Reed, in January, 1874, associated them- 
selves together and became incorporated as a company un- 
der the act of August 8, 1868, as the Jacksonville Gas Light 
Company, of Jacksonville; that the gas works proposed to 
be operated by this company had been constructed in 1860, 
and that plaintiff, Hoeg, was the principal contributor to 
its construction, having expended eleven or twelve thou- 
sand dollars to start the business; and that this original as- 
sociation was incorporated in 1860. That the capital stock 
of the Jacksonville Gas Light Company, incorporated in 
January, 1874, consisted of one hundred and eighty-seven 
(187) shares, and that plaintiff is interested in such stock 
as follows: seventy-four shares of stock standing in his own 
name, twenty-five standing in the name of his wife, and five 
shares in the name of the estate of D. L. Palmer, deceased, 
plaintiff being his administrator. That there was one share 
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in the name of M. Bowes, and one share in the name of 
Miles Price, which said shares were placed in their names 
by plaintiff to make them stockholders, in order that they 
might become directors of said company. That plaintiff 
was the lessee of said works for the year 1874; that for 
the year 1875 John S. Sammis was elected president of 
said company, plaintiff secretary and treasurer, and Miles 
Price, Michael Bowes, Otis L. Keene, John 8. Sammis, and 
plaintiff, were elected directors. That on the 31st day of De- 
cember, A. D. 1874, it was resolved, at a directors’ meeting, 
“that the president and secretary of the company be au- 
thorized to run the works on account of the company, and 
employ such officers and employees as may be necessary in 
the management of the same, until the further action of 
the directors,” the minutes of the meeting being signed by 
John S. Sammis, president, and by plaintiff as secretary. 
That on the 30th day of January, A. D. 1875, in the ab- 
sence of plaintiff, the said directors held a meeting in the 
city of Jacksonville, and, without a majority of the stock 
being represented, and with three directors present—Sam- 
mis, Keene and Bowes—a proposition was entertained from 
Bowes to lease the gas works from the Ist day of January, 
A. D. 1875, to the 1st day of January, A. D. 1876, at two 
hundred and fifty dollars, and said proposition was accepted, 
Bowes being required to give satisfactory bonds for the 
faithful performance of his contract; that the minutes of 
said meeting were signed by Sammis as president, and by 
Keene as secretary pro tem.; that a bond was given by 
Bowes, Keene and Sammis, and approved by Bowes, Keene 
and Sammis, directors. That the meeting at which this 
proposition was submitted was held January 30th, and the 
bond purported to have been executed on the Ist of Jan- 
uary, and approved February Ist. That said Bowes, under 
this contract, has collected large amounts of the gas bills 
for the month of January, 1875. That after the 31st De- 
cember, 1874, the gas works were carried on by plaintiff; 
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that, in order to do so, he purchased upon his individual ac- 
count a large amount of material, and this material he is 
informed is now bing used and consumed by said Bowes in 
running the gas works under his contract; that said Bowes 
is “not pecuniarily responsible,” and that plaintiff will 
suffer irreparable injury if said Bowes is permitted to use 
said material, and that plaintiff “ran the gas business for 
the month of January, 1875, at his own expense.” Onmit- 
ting deductions and conclusions, these are substantially the 
facts alleged in the bill. 

Plaintiff prayed an injunction restraining Bowes, Sam- 
mis and Keene from interfering with the material, his indi- 
vidual property, from collecting bills due for gas for the 


month of January, 1875; for an order in the nature of a | 
mandamus to pay over to him all moneys collected on the | 


bills for January, 1875; that the lease of Bowes would be 
decreed to be void; that the works may be placed in the 
hands of a receiver; that a dissolution of the corporation 
be decreed, and a full settlement of its affairs be had. The 
verification of the bill is set out in the opinion, and it is not 
deemed necessary to insert it here. 

The bill is marked filed the 13th of February, 1875. 
On the 11th of February, 1875, the Judge granted an in- 
junction restraining the defendants from collecting the gas 
bills of January, 1875, enjoining the use of the material al- 
leged to be the property of the plaintiff, enjoining Bowes 
from parting with any money collected by him on the Jan- 
uary bills, requiring Bowes to give bond to pay said bills 
already collected to plaintiff, if so directed by the court. 
This order was made after notice. On the 18th of Feb- 
ruary defendants filed a general demurrer to the bill. On 
the same day complainant filed a notice of motion to be 
made on March rule day for the appointment of a receiver, 
cancellation of the lease, and other relief prayed in the bill. 
At the same time “notice of setting down defendants’ de- 
murrer on March rule day was given.” The demurrer was 
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heard at that time, and was overruled. The court then 
granted leave to complainant to amend his bill “ by adding 
new parties and affidavit of complaint,” 

On the 13th of March the complainant filed an amended 
bill, which is the same as the original bill, except that the 
prayer for receiver and dissolution and settlement of the 
affairs of the company is omitted, and the bill is verified 
by complainant instead of his counsel. On the same day 
complainant filed notice of motion to be made for an order 
to set down the time for filing an answer. Upon the lhear- 
ing of this motion, on the Sth of March, the court or- 
dered the defendants to file their answer to the bill within 


five days from date. On the 13th of March the clerk of 


the court, at the direction of the complainant, entered an 
order taking the bill for confessed. On the same day the 
defendants filed a demurrer to the amended complaint, set- 
ting up as cause of demurrer want of equity in the bill; 
that all the stockholders were not made parties; that there 
is full and adequate remedy for the alleged wrong by calling 
a meeting of the stockholders under the charter; that the 
remedy of the complainant is against the company, and not 
against the directors; that his remedy to recover the per- 
sonal property is at law. Other grounds were taken, but 


it is unnecessary to mention them, as they are matters of 


argument rather than propositions of law arising upon the 
facts stated in the bill. 


On the 15th of March the complainant filed a notice of 


motion to strike the demurrer from the files, and for a final 
decree upon the order taking the bill for confessed. On 
the 17th of April it was ordered that the second demurrer 
be stricken from the files, and that final decree be not 
granted. 

On the 20th of April the defendants enter their appeal 
from all of these orders made during the progress of the 
cause to this court. 
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Fleming & Daniel and Ives & Dawkins for Appellants. 
Cooper & Ledwith for Appellee. 
WESTCOTT, J., delivered the opinion of the court. 


The first order made in this cause, and which the appeal 
brings to our attention, is the order granting an injunction. 
The objection that the bill was not properly verified to en- 
title complainant to an injunction was well taken. The 
aftidavit upon which the injunction is based was made by 
plaintiff’s counsel, and is as follows : 


“STATE OF FLORIDA, Dvuvat Covunty.—Personally 
appeared Charles P. Cooper, one of the complainant’s solic- 
itors to the foregoing bill of complaint, who, being duly 
sworn, deposes and says: That the statements made in the 
said bill, as far as the same are disclosed by the minutes 
and records of said gas light company, and in so far as the 
same have come otherwise directly to deponent’s knowledge, 
he knows to be true, and all else he believes to be true.” 


This affidavit is positive and direct as to no single mate- 
rial fact. The truth of what is sworn to by the counsel is 
placed upon two conditions: that it should appear by the 
records and minutes of the corporation, and that the facts 
must have come directly to his knowledge. What the re- 
cords and minutes show, according to his view of the case, 
is nowhere disclosed ; and that a single fact has come di- 
rectly to his knowledge, is nowhere alleged or shown. Such 
a verification is not sufficient to justify the court in grant- 
ing an injunction. (9 Paige, 304, 306; 7 Paige, 157.) 

It cannot be said, from anything that here appears, that 
the party making this affidavit claims to have any personal 
knowledge of a single material fact alleged in this connec- 
tion. ; 

Independent of this technical objection, there is no equity 
in the bill, so far as it seeks the recovery of specific personal 
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property of Bowes; nor is there any equity, as against 
Bowes, in the matter of the bills due for January, 1875. 

Equity will not decree the return .of a particular chattel, 
unless it is of peculiar value and character." The remedy 
is at law. As to the bills due for gas furnished in January, 
and which it is alleged that Bowes is collecting under an 
agreement with the company, the bill itself alleges that the 
directors, with the assent of the plaintiff, on the 31st De- 
eember, 1874, ordered that the president and secretary of 
the company be authorized to run the works on account of 
the company, until the further action of the directors, and 
no further action of the direetors upon the subject is alleged 
until the 30th of January, 1875, when the lease was made 
to Bowes. It is unnecessary for us to say anything as to 
the validity of this lease. That a majority of a quorum 
of the directory could give him authority to collect the bills 
for the company, we have no doubt. The bills during the 
month of January appear to belong to the company, and if 
the works were run by the plaintiff, as he alleges, he must 
have run them as the agent of the company. This is the 
only reasonable construction and effect to be given to these 
allegations of the bill. His lease and individual control, 
even granting the power of this corporation to execute a 
lease, ended with the year 1874. Such an order could be 
made at the suit of the company, or at the suit of a stock- 
holder, showing a proper case for injunction against the 
corporation and Bowes, but not at the suit of a stockholder 
claiming the fund as his own against the corporation to 
whom it belongs. 

Upon the face of the bill there are not facts alleged jus- 
tifying an injunction, and neither what is called the manda- 
tory order, or the injunction, or the order requiring at the 
hands of Bowes bond for moneys collected, are proper. Af- 
ter the order granting the injunction was passed, the de- 
fendants, before the next rule day, (the time at which they 
were required to file a demurrer, answer, or plea,) filed a 
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general demurrer to the bill, and upon the same day the 
plaintiff entered an order setting down the demurrer to be 
argued on the next ruleday. The demurrer was heard and 
overruled. Upon overruling the demurrer, in the absence 
of any order, the defendant must have answered the bill 
by the next rule day, or the court could have required, in 
its discretion, an answer to be filed at an earlier day. (Rule 
51, Equity Practice.) No such order, however, was made, 
but, instead thereof, on the same day leave was granted 
plaintiff to amend his bill “by adding parties thereto, and 
adding affidavit of complainant.” On the 13th of March 
the plaintiff filed an amended complaint. No new parties 
were made, and the only difference in the amended and 
original bill was that the amended bill was verified by the 
plaintiff, and so much of the prayer of the original bill as 
asked for a receiver and dissolution of the corporation was 
omitted. © 

Upon motion, the defendants were ordered to file their 
answer to this amended pleading within five days. Before 
the expiration of five days the defendants filed a demurrer, 
and before the expiration of the five days the plaintiff en- 
tered an order taking the bill as confessed. The demurrer - 
is stricken from the files. The technical construction of the 
word “answer” in this connection is immaterial. The court 
should not, upon the filing of the amended bill, limit the 
right to filing an answer as distinct from a demurrer. 

Upon the amendment of the bill, defendants had a right 
to interpose a new demurrer. The authorities upon this 
question go to the extent of saying that “the circumstance 
of the amendment being of the most trifling extent, will 
not, it seems, make any difference.” (4 Sim., 573; 2 Bro., 
C. C., 66; 2 Dick., 672; 1 Smith’s Chan. Prac., 2 Am. ed., 
214; 1 Hoff. Chan. Prac., 216; 9 Porter, 697; 10 Geo., 113.) 

The judgmént of this court is: 

That the injunction and mandatory orders granted in this 


cause on the 11th day of February, the order of the 8th of 
27 
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March, requiring defendants to file their answer to the bill 
of complaint in five days, the order taking the bill for con- 


tessed, and the order striking the second demurrer from the 


files, are reversed and’ set aside, and the case is remanded 
to the court below, where it will stand for hearing upon the 
second demurrer. 


JosepH Gi~MEeR, APPELLANT, vs. Winutam ©. Birp, Res- 
PONDENT. 


1. It is within the power of the Legislature to authorize notice of the in- 
stitution of a suit to be given by an attorney or party, instead of 
through a writ issuing out of a court. 

2. The summons authorized by the Code is not process within the mean- 
ing of that clause of the Constitution which requires that “the style 
of all process shall be ‘the State of Florida.’” 


Appeal from the Circuit Court for Jefferson county, See- 
ond Judicial District. 

Joseph Gilmer, the appellant here, the plaintiff in the 
Cireuit Court, sued William C. Bird in the Circuit Court of 
the Second Judicial Circuit, Jefferson county. The action 
was under the Code. The sunimons conformed in all respects 
to the requirements of the Code, and a copy thereof, with a 
copy of the complaint, was served upon the defendant. 

Upon default of the defendant a judgment was entered 
by the clerk against him on the 28th of April, A. D. 1871. 

On the 12th of December, A. D.“1873, a motion to open 
this judgment was made on the following grounds: - 

1. Because there was no process served on the defendant 
requiring him to answer the complaint in the action, and 
defendant did not appear by attorney or otherwise. 

2. Because the pretended process or summons served on 
the defendant in this action had no style of process, to-wit: 
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“The State of Florida,” as required by the Constitution 
and laws of this State. 

This motion was granted, and it was “considered by the 
court that the judgment entered in this case is void for the 
reasons assigned,” and it was ordered “that the same be set 
aside and vacated.” 

To this ruling an exception was taken, and upon this ap- 
peal its correctness is presented for the consideration of this 
court. 


LR. B. Whitfield and S. Pasco for Appellant. 








There is only one ground upon which the action of the 
court can be sustained, and that ‘s that the judgment was 
void ; an absolute nullity. Was it void? The defendant 
rests his case upon the Constitution. ‘ The style of all pro- 
cess shall be ‘The State of Florida.’” (Art. 6, Sec. 2.) 
And to show that no one can be sned without process, it 
further adds: ‘ No person shall be deprived of life, liberty 
or property without due process of law.” Declaration of 
Rights, Sec. 8. It is owing to an entire misconception of 
the latter clause that the court has been lead into error. 
It is urged that the phrase simply means, in accordance 
with the law of the land or by due course of law, that it 
has no reference to the form of the summons, but to the 
entire proceedings in a cause, and requires that they shall 
conform to some fixed rule of law. 1 Bouvier’s Law Dict., 
512, Art. ““Due Process of Law ;” Cooley’s Const. Lim., 
Chap. 11, 353-6 ; Sedgwick on Stat. and Con. Law., 474, 
481, 574, 577. The Constitution does not prescribe the 
form of writs or require a defendant to be brought into 
court by service of process upon him, but authorizes the 
Legislative Department to regulate and direct the whole 
course of the judicial proceedings; and if it is here shown 
that the action was conducted in conformity to the law 
governing such cases, it is maintained that the judgment 
was not a nullity. 2 Am. Law Times, 37, Jan., 1875. 
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The summons in this action conformed to every require- 
ment of the statute, (Code, title 5, p. 28, Sec. 79,) and un- 
less that is unconstitutional, the judgment must stand. The 
summons was regularly served, and if it was defective, it is 
well settled that mere defects in obtaining jurisdiction will 
not render a judgment void; every presumption is in favor 
of the jurisdiction, and the court, through its clerk, passed 
its judgment upon the summons, and the judgment thus 
rendered is as valid as if pronounced by the court. Free- 
man on Judg., § 124-6; 2 Wallace, 341; Freeman, 126, 
note; 4 Minn., 473; Code, § 124. The defendant had his 
day in court and could have pleaded these alleged irregular- 
ities before judgment or within one year after its rendition, 
or he could have appealed within the proper time from the 
judgment, but with notice of the institution of the action he 
allowed it to go on without objection, and after the full pe- 
riod had elapsed for him to meet it in the ususal way, he 
brings these proceedings, based upon the ground that the 
judgment is a mere nullity. Although there can be no 
waiver of jurisdiction in regard to the subject matter, there 

-can be of the person, (10 Peters, 450; Freeman on Judg., 
$ 102, 119,) and it is urged that the defendant has waived 
all defects by his acts which are set forth in the testimony 
which was taken without objection and was not contra- 
- dicted, and that estopped him from moving to open or set 
aside the judgment. Cooley’s Con. Lim., 398; 20 Wis., 270. 
The whole matter of jurisdiction and the different senses 
‘in which the word void is used, are presented at length by 
-J. Bell in a New Hampshire case, 6 Foster, 232. The de- 
fect in a writ is there held to be such a defect as the party 
waives by delay, and it is held that a defendant will be for- 
ever precluded to make the objection afterwards. The sum- 
mons is not proeess, and under the Code a defeet in it will 
not vitiate a judgment. If defective under the practice it 
will be considered as amended. 2 Bouv. L. D., 379; 11 
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Wis., 70; 3 Black., 279; 12 Minn., 80; Code, § 126-3; 1 
Fla., 383; 6 ib., 724; 8 ib., 29. 

There are similar requirements as to style of process in 
the organic law of other States, and similar questions have 
been raised by motion to quash the writ by plea or other- 
wise, and though now and then a precedent may be found 
for the decision of the court below in this case, such cases 
are against the whole current of authority, and have fre- 
quently been overruled by later decisions in the same courts. 
Many of these cases have been settled by the subsequent 
appearance of the parties, but in selecting the cases to be 
cited care has been taken to choose those where the decision 
was made without reference to such subsequent appearance. 
These cases, it is believed, support this proposition of law. 
13 Met., 478; 2 Pick., 592; General Stat. N. H., 32, Art. 
87 of Const.; 19 N. H. 394; 32ib.,87; Revised Stat. Wis., 
39; 10 Wis., 95, 100; 11 ib., 70; 12 Mich., 216; 7 Eng., 
537; Stat. Minn., 26, 35, Cons. Dec. Rights, and Art. 6, § 
14; 12 Minn., 83; 12 ib., 255, 264; Compiled Laws of 
Mich., 65, Const., Art. 6, Sec. 35; 4 Mich., 579; 7 Mo., 
163-5 ; 35 ib., 196; 4 Blackford, 140; 4 Green, (lowa,) 42; 
29 Md., 377; 12 Kan., 420. 

If the omission from a summons of any formal particular 
required by the Constitution of the State is an error or de- 
fect, such error is not fatal, and the summons may be 
amended upon motion before judgment, and if an action 
proceeds to judgment without objection to the writ, the 
judgment will be sustained. Breese (Ill.,) 183; 7 Cal., 54, 
64; 33 ib., 682; 5 Gilman, (IIl.,) 459. 

In the case at bar no injury or injustice is done the de- 
fendant by sustaining the judgment; he does not deny the 
debt; he has admitted the validity of the judgment for 
years, and has sworn to its existence, and only comes for- 
ward to attack it when other and later judgments and other 
liens have encumbered his property so that a new judgment 
upon the same cause of action would be worthless if suit 
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jrad been brought anew upon the action of the court below ; 
and now no action can be brought because the statute of 
limitations bars the note sued upon, so.that the sustaining 
of the judgment appealed from can only work injustice and 
wrong upon the plaintiff, and deprive him of what is justly 
his, to the benefit, not of the defendant, but of subsequent 
incumbrancers. 13 Fla., 278. 

Under such circumstances the courts act always with ex- 
treme reluctance in disturbing judgments. Freeman on 
Judgments, § 108. 


© 














Papy & Raney tor Respondent. 


The iirst and most important question for the considera- 
tion of the court is, whether a judgment for want of an 
answer, taken in the clerk’s office under the provisions of 
the Code of Procedure, without an appearance upon the 
part of the defendant, is ot any validity when the summons 
in the action was without the style of process prescribed 
by the Constitution of 1868. We respectfully submit that 
it is without validity. 

The language of Sec. 2, Art. VI., is: “ The style of all 
process shall be the State of Florida, and all prosecutions 
shall be conducted in the name of and by the authority of 
the same.” Acts of 1868, p. 203. 

The argument, we think, resolves itself into three ques- 
tions : 

t. What did the makers o* the Constitution mean by the 
use of the word “ process ?” 

2. Is the summons provided for by the Code within the 
meaning they intended to convey ? 

3. Is the provision prescribing a style process mandatory 
upon, or discretional with, the courts? Is the style of pro- 
cess prescribed by the Constitution a mere matter to be 
dispensed with by the courts at their pleasure, or is it an 
essential to all process ? 

I. To consider the first proposition, we must place our- 
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selves in the position of the framers of the Constitution to 
understand its meaning. They stood with the judicial sys- ° 
tem of the State of Florida, as provided by the common 
law, modified by the statutory system of the State then ex- 
isting, before them. Sections 1,2 and 3 of Article XV. 
show that system, whether growing out of legislation ante- 
rior to or pending the war, had come under their consid- 
eration and met their approval, except so far as any part of 
it was inconsistent with the Constitutior of the United 
States, or that of the State. In the use of the word “ pro- 
cess,” then, they mean that anything in the course of a suit, 
trom incipiency to conclusion, whether a creature of the 
common or the statute law, which under that system was 
process, and anything which in the future might be origi- 
nated in lieu thereof, or substituted for it, to effect the same 
purpose, was and should be considered process. The words 
of the Constitution are to be construed as used in their or- 
dinary sense, and the ordinary sense of the term in the 
State of Florida, or under its judicial system, is the sense 
in which the word “ process” is presumed to be used by 
them. 

In the construction of a Constitution, words must be un- 
derstood to have been used in their ordinary sense. Coo- 
ley’s Const. Lim., m. p. 58, 59; Story on Constitution, 452, 
453 ; 5 Ind., 557. 

Assuming that the above is correct, let us inquire if the 
means of commencing a suit, or, as we say in the usual 
phraseology of the law, the means of bringing a party into 
court, was, at the time of the framing of the Constitution 
of 1868, process. 

By section four, Act of 1828, Thompson’s Digest, p. 325, 
which statute was continued in force by the Constitution of 
1868, and had been in force since its adoption in 1828, it is 
provided that when any person wishes to commence an ac- 
tion in any of the courts, he shall have the right to sue out 
his process either against the person or the estate of the 
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defendant; and when the same, i. e., the process, is in- 
tended to be sued out against the person of the defendant, 
it is provided that a capias or a summons ad respondendum 
shall be made out by the clerk, upon the filing of a pre- 
cipe by the plaintiff or his attorney. This section provides 
that this capias or summons shall be called the original. 

It is the process, and section seven of the Act of No- 
vember 29, 1829, p. 326 of Thompson’s Digest, provided 
how all process shall be tested, etc., and particularly how 
@ summons ad respondendum shall be made returnable, 
thus again recognizing it as process. 

Section 15, Art. V., Constitution of 1838, provided that 
the style of all process shall be “The State of Florida.” 
In Thompson’s Digest of the Laws, this part of the section 
is printed with the statutory provisions, showing it to be 
the understanding of the codifier that the provision of the 
Constitution applied to such suits as process. In different 
sections of the above act of 1828, as will be seen on pages 
326-7 of Thompson’s Digest, this summons ad responden- 
dum is spoken of as “original writ or summons,” and 
“original process,” and “ process ;” and, in the form of a 
subpeena, printed for the commencement of chancery cases, 
page 450 of Thompson’s Digest, this “style” is used. In 
view of these facts, there seems to be no room to doubt that 
the summons ad respondendum, which was the means in 
use for bringing a party into court, or of commencing any 
action against him personally, when the present Constitu- 
tion was formed, was embraced within the meaning of the 
word “ process,” in its ordinary acceptation as applicable 
to judicial proceedings; and we feel forced to conclude 
that, by the use of the term, the framers of the Constitu- 
tion referred as much to the means of commencing a suit 
as to any writ issued at any stage,of the same. 

To commence a suit against a person or his property, by 
summons or-attachment, one sued out his “ process.” 

Again, we contend that if the framers of the Constitu- 
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tion were supposed, by the use of the term process, to have 
spoken solely with reference to the common law, (the usual 
resort for ascertaining the definition of terms,) that the writ, 
summons, or other agency which might be used for bring- 
ing a party into court, or commencing an action against a 
person, is within the term as used by them. If they spoke 
with reference to the common law, they meant the common 
law as it stood modified at the date as of which it was 
adopted by the State of Florida, and by the English stat- 
utes adopted with it. It is true, that in the early days of 
the common law, the first proceeding in commencing a suit 
in the court of common pleas was the original writ. This 
issued out of chancery, and was intended as much to give 
jurisdiction to the court as to notify the party of the com- 
mencement of the suit; it commanded him to satisfy the 
complaints, demands or appear in the court to which it was 
returnable. 

In the King’s Bench, also, the original writ was used ; 
but Mr. Blackstone says the more usual method was by a 
peculiar species of process, entitled a bill of Middlesex, or, if 
the court set in Kent, .a bill of Kent. This bill was a kind 
of capias requiring the sheriff to have the defendant at 
Westminster to answer the plaintiff of a plea of trespass, 
and was the fiction by which the jurisdiction of King’s 
Bench was extended to civil causes generally. 

In the days of Mr. Blackstone it was the usual practice, 
in the common pleas, to sue out a capias, in the first in- 
stance, upon a supposed return of the sheriff, and after- 
wards draw up a fictitious original writ, if the party was 
called upon to do so, with a proper return thereon, in or- 
der to give the proceedings a color of regularity. Book 3, 
m. p. 282. The same author, in speaking of process in the 
King’s Bench, says: “But, as in the common pleas, the 
testatum capias may be sued out upon only a supposed and 
not an actual preceding ‘capias’; so in the King’s Bench a 
latitat is usually sued out upon a supposed and not an actual 
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bill of Middlesex ; so that in fact a latitat may be called the 
first process in the Court of King’s Bench, as the testatum 
capias is in the common pleas. Yet, as in the common 
pleas, if the defendant lives in the county wherein the ac- 
tion is laid, a common capias suffices. So in the King’s 


Bench, likewise, if he lives in Middlesex the process must. 


still be by bill of Middlesex-only.” Book 3, m. p. 286. In 
Tomlin’s Law Dictionary, Title Process, it is said that the 
common mode of commencing actions in the Court of Com- 
mon Pleas was by capias quam clausum fregit, founded on 
a supposed original answering to the bill of Middlesex or 
latitat of the King’s Bench. Mr. Blackstone, on m. p. 287 
of same book, again says, if the sheriff had found the de- 
fendant upon the capias or latitat, etc., he was anciently 
obliged to take him into custody and produce him in court 
upon the return; for he was considered in contempt for not 
having obeyed the original summons—meaning the notice 
served by the sheriff. But, says he, when the summons fell 
into disuse, and the capias became in fact the first process, it 
was thought wrong to imprison a man for a contempt which 
was only supposed ; and therefore, in common cases, by the 
gradual indulgence of courts, (at length authorized by 12 
Geo. I., 29, and amended by 5 Geo. II., and made per- 
petual by 21 Geo., II.,) the sheriff can now only serve the 
defendant with a copy of the writ or process, and with no- 
tice in writing to appear by his attorney in court to defend 
the action, which, in effect, reduces it to a mere summons. 
Tf the defendant appeared upon this notice, he put a com- 
mon bail, John Doe and Richard Roe being his sureties; 
and if he did not, the plaintiff entered an appearance for 
him, filed the common bail in his name, and proceeded 
thereupon as if the defendant had done it himself. 

This was the practice at this time, when the plaintiff did 
not require special bail and resort to imprisonment for 
debt. Book III., 587. And the result was not to compe! 
the defendant to appear in court, as would be inferred from 
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Mr. Blackstone considering process as the means of com- 
pelling his appearance, but merely to lay the basis for pro- 
ceeding in the action, which was nothing more nor less than 
the purpose and service of a summons under the Code. 

By the practice, then, we see that the capias and the no- 
tice together was the first step towards commencing an ac- 
tion, or the means of obtaining judicial relief against the 
defendant, and they constituted the process, under the com- 
mon law, as modified by the English statutes, which our 
laws had adopted. 

Under the title “ Process,” Tomlin’s Law Dictionary, 
after giving the mere general definition of the word, it is 
said that that is termed the process by the means of which 
u man is called into any temporal court, because it is the 
beginning or principle thereof by which the rest is directed— 
or, taken strictly, it is the proceeding, after the original, be- 
fore judgment ; and under the same title in which he ex- 
plains the manner in or process by which actions were com- 
menced in the different courts, he states that the subpeena 
ad respondendum, a “process” directed to the defendant, 
analogous to the subpeena in chancery or equity side of the 
exchequer, was one of the modes of commencing an action 
in the Exchequer Pleas. In this court nothing correspond- 
ing tothe “original” writ was used. This author deals 
with the different means of commencing actions in the sev- 
eral courts as process. In Branch vs. Branch, 6 Fla., a writ 
of replevin is also recognized as process by the Supreme 
Court of Florida. 6 Fla., p. 314. 

II. This brings us to our second proposition as to whether 
or not a summons, under the Code, is within the meaning 
of the term “ process,” as used in the Constitution? It 
serves the same offices that a summons ad respondendum 
did before its adoption and does since its repeal. By the 
service of it alone could jurisdiction of the person be had 
in commencing any action, and without it no judgment 
against the person could be rendered. It is the equivalent 
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of an appearance. (Sec. 90.) It was, like the summons ad 
respondendum, the process against the person. In sections 
47 and 48 it is spoken of as “ process.” 

It has all the effect which the process used in the com- 
mon law, as modified by the courts, and modified by the 
English statutes adopted by Florida, had. If it is not pro- 
cess, what is it, and why is it not? No purpose that it 
serves removes it from within the pale of process. 

The only reason urged is, that it does not issue out of the 
clerk’s office or court, but is issued by the attorney or the 
party plaintiff ; and, to support this argument, they say that 
the clause in the Constitution only meant writs issued out 
of the court or its clerk’s office. The Constitution does not 
so say, nor give any definition what process is. If issuance 
from a court or clerk’s office is the test, it cannot be denied 
that the Legislature could soon make the clause in the Con- 
stitution a nullity by providing that attachments, subpcenas 
and all other writs, shall be issued by attorneys or parties. 

By the Code, prior to the amendment of 1872, execu- 
tions were issued by the attorney or party, and no style of 
process was required, either before or after the amendment, 
by the terms of the law. No warrant or writ issued from 
the clerk’s office in actions of replevin, or claim, or delivery. 

It would have taken but little ingenuity to make similar 
provision in case of subpeena and all existing writs. 

The execution under this argument was a process after 
the amendment, and not before, though it served the same 
important purpose in both. Applying the meaning in- 
tended by the makers of the Constitution, as before shown, 
to the purpose of the summons under the Code, it seems to 
us to be a process, and nothing else. 

Tomlin says original process to call persons into court 
must be in the name of the King, (III., p. 324,) and our 
Constitution thus gets the idea of a style of process from 
the common law. The language of the Constitution is, 
“all process ’—not original process, but a// process. 
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III. Is the style of process an essential to process ? 

In Curtis vs. McCulloh, 3 Na., the court says: “The Con- 
stitution declares that the style of all process shall be the 
State of Nevada.” 

“The State is the sovereign by whose power alone the cit- 
izen can be compelled to appear in its courts to answer an 
action brought against him.” 

“There is no other authority by which the courts can ob- 
tain jurisdiction.” 

“Tn the matter, we are satisfied the defendant would have 
lost no right by a refusal to obey the writ because of the in- 
formality suggested, to-wit, want of style of process.” See 
also 6 Fla., 322; 1 N. H.,139; 5 Ark., 104; 5 Gilman, 96; 
1 Ark., 50, 132; 4 Miss., 27; 5 Miss., 229. 

In construction of the Constitution, the courts have sim- 
ply to declare what the Constitution has said. 5 Ind., 557. 


WESTOOTT, J., delivered the opinion of the court. 


Section 9 of the Declaration of Rights, contained in the 
Constitution of this State, provides that no person shall be 
deprived of life, liberty or property without due process of 
law. Section 2 of Article 6 of the Constitution provides 
that “the style of all process shall be ‘The State of Flor- 
ida.’” The term, process, as used in these two'sections, has 
not the same signification. In the first it is used in a large 
and comprehensive sense. In the second it is used in its 
most restricted and limited sense. Says Baron Comyn, 
“Process, in a large acceptance, comprehends the whole 
proceeding after the original and before judgment, but gen- 
erally it imports the writs which issue out of any court to 
bring the party to answer, or for doing execution and all 
process out of the King’s Courts, ought to be in the name 
of the King. It is called process because it proceeds or goes 
out upon former matter, either original or judicial.” 

The cases in which the terms, due process of law, have 
been defined, are various in their nature, and the definition 
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in each case has been, to some extent, controlled by the na. 
ture of the subject undergoing judicial investigation. As 
applied to judicial proceedings the meaning is, “‘ that every 
citizen shall hold his life, liberty, property and immunities 
under the protection of general rules which govern society. 
By due process of law is most clearly intended the general 
law which hears before it condemns, which proceeds upon 
enquiry and renders judgment only after trial.” 

This clause does not prohibit the Legislature from estab- 
lishing a general rule of practice by which notice of the in- 
stitution of an action may be given by an attorney or party. 
It has never received such a construction by the courts. 
Where such an enactment is general and applies to all 
actions and to all individuals, as is the case of the Code, 
such notice by an attorney is in conformity to the law of 
the land, and a judgment depriving a party of his property 
after such notice is, in contemplation of law, a deprivation 
by due process of law. Whether the notice given by the 
attorney be process or not, it is, for the reasons given, with- 
in the power of the Legislature, so far as this clause is a 
limitation, to authorize notice to be given in this manner. 

{t is contended that such summons as is authorized by 
the Code is process within the meaning of the constitutional 
provision, which requires the style of all process to be “ The 
State of Florida ;” that in this case the summons ald no 
such style; that this was essential to the validity of the 
judgment, there having been no appearance, and that the 
vrder setting it aside as a void judgment was correct 

Even if this summons was “ process ” within the meaning 
of the Constitution, the failure to insert the formai style re- 
quired would only have been an irregularity, a misprision 
of the clerk, and amendable. The style of process is its 
title, and the title of process in civil cases has been a sub- 
ject of amendment from a very early period in English his- 
tory. That a formal requirement as to process is made by 
the Constitution is no more binding upon the court than if 
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made by an act of the Legislature, and is equally the sub- 
ject of amendment in one case as the other. 2 Pick., 594; 
32 N. H., 88; 15 N. H., 37; 7 Ark., 536. 

Under the first English statute of amendment, (14 Ed. 
3~6,) if not at common law, the title of process was amend- 
able, (8 Co., 158; 1 Com., 579,) and the justices under sub- 
sequent statutes were authorized to amend process so long 
as such record was before them, as well after judgment as 
before, and it was not the practice to reverse a judgment 
for such misprisions of the clerk, but they amended the pro- 
cess in affirmance of the judgment. These statutes are in 
force in this State. Thompson’s Compilation British Stat- 
utes, 13 to 40. 

Our conclusion is that, even if this summons was process 
within the meaning of the Constitution, the defect here was 
merely formal; that the judgment was not void, and that 
if the court had any power over the judgment at a succeed- 
ing term it was to amend the process in this matter, and 
that it was error to set the judgment aside. 10 Wis., 100; 
2 Pick., 594; 32 N. H., 88; 19 N. H., 394; 12 Kan., 422; 
35 Mo., 197; 1 Fla., 381; 8 Fla., 29; 6 Fla., 322. 

But is a notice given by an attorney of the institution of 
a suit in a form similar to a summons, but not issuing out 
of a court, a process within the meaning of the Constitu- 
tion? Baron Comyn, in giving the definition of the term 
process, says it imports the writs which issue out of any 
court to bring the party to answer or for doing execution. 
There is no definition of process given by any accepted 
authority which implies that any writ or method by which 
a suit is commenced is necessarily process. A ‘party is 
entitled to notice and to a hearing under the Constitution 
before he can be affected, but it is nowhere declared or re- 
quired that that notice shall be only a writ issuing out of a 
court. 

In the States in which has existed a Code similar to the 
one under which this action was brought, we find the courts 
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of last resort holding that such notice or summons need not 
be entitled or styled in the name of the State, although 
the constitutional requirement is substantially the same as 
ours in regulating the style of process: 12 Wis., 529; 4 
Iowa, 43; 4 Mich., 588; 3 Penn., 99; 12 Min., 86. 

The order setting aside the judgment as void is reversed. 
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Dantet B. Biren, et at., APPELLANTS, vs. Witu1am C. Birp, 
ET AL., RESPONDENTS. 





1, Crops grown upon the common estate by one tenant in common of the 
land, vest in and become the property of the occupying tenant. The 
other co-tenants have no property in such crops. In cases of exclu- 
sion, where there is a liability of the occupying tenant, it extends only 
to an accounting for what he has received beyond his first share. There 
is no property or lien in the produce. 

2. As between tenants in common it is within the power of the chancel- 
lor in decreeing partition to direct the commissioners to assign the 
share containing the homestead to the surviving son, before that time 
occupying the homestead, rather than to surviving grandchildren. In 
such case, where the surviving son can retain the property, this action 
of the chancellor will not be disturbed. If, however, it is established 

: that the assignment of the homestead will result in its going to his 

creditors, the homestead should be given to the grandchildren, as they 

| should be preferred to creditors of the son. 


Appeal from. Jefferson county, Second Judicial District. 
The opinion of the court contains a statement of the case. 


Pasco and Scott for Appellants. 


From the original bill filed in this cause it will be seen 
that all the complainants were infants, and that they were 
eo-tenants of a certain estate—“ Nacoosa”—with the defend- 
ant, W. C. Bird. That defendant, W. C. Bird, had entered 
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upon said estate in 1867, and been in possession thereof 
since that time, receiving to his own use all rents, issues and 
profits of the said estate. The bill prayed for a partition of 
the common estate, and an account of the rents, issues and 
profits thereof. 

Afterwards, to-wit: June 3d, 1873, complainants filed their 
supplemental bill against the original defendant, Bird, and 
against Earle & Perkins, commission merchants. In addi- 
tion to the matters set up in the original bill, it is charged 
that the said Bird attempted to mortgage the entire com- 
mon estate, and the annual crops, year after year, to Earle 
& Perkins. 

Defendant Bird did not answer, or demur, or plead to the 
supplemental bill, and a decree pro confésso was taken 
against him. 

Defendants Earle & Perkins answered said bill, admit- 
ting the statements of complainants’ bill, and that they had 
received the crops of cotton mortgaged to them by W. C. 
Bird, and had applied the proceeds of the same to the pay- 
ment of the indebtedness of said Bird to their said firm for 
advances made by them to said Bird. 

On December 18th, 1873, the court made an order ap- 
pointing commissioners to divide and partition said common 
estate, and a referee was appointed to state an account 
against defendant Bird for rents, &c., during the time he 
had occupied the common estate. 

The commissioners met, valued the lands, divided them 
into three equal parts, upon one of which was situated the 
old homestead of the family, and certain improvements 
made before defendant Bird went into possession of it. De- 
fendant Bird appeared before the commissioners and claimed 
as a right that that part of the common estate whereon the 
old family homestead and improvements were situated, 
should be set apart by the commissioners to him. The ma- 
jority of the commissioners differed with the said defendant 


Bird and with the other commissioners, and proceeded to 
28 
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partition the said lands by drawing lots for the several 
parts ; and upon drawing the said lots, the part desired by 
defendant Bird fell to the children of the oldest son, D. B. 
Bird, the brother of defendant W. C. Bird. The commis. 
sioners, having discharged their duty, reported their action, 
and filed their report of the partition February 19, A. D. 
1874; exceptions were filed to the report of the commission - 
ers March 18, 1874, and amended exceptions 30th of May, 
1874, to the effect that the commissioners should have divi- 
ded the land according to the wishes of the said defendant 
Bird, and should have set apart to him the homestead and 
improvements. 

The referee’s report was filed on July 30, 1874, with the 
testimony taken by him, and an account showing the amount 
due by defendant Bird to complainants on account of rents 
of said common estate, up to and including the year 1873, 
with interest to August 1, 1874. Exceptions to this report 
were filed on the 28th of August, 1874. On December 1, 
1874, defendant Bird filed a petition to set aside the report 
of the commissioners, (although his exceptions to said report 
were then on file,) and prayed in said petition that the court 
would order a new partition of said lands, at which that 
portion upon which the old family homestead and improve- 
‘ments are located should be set off to him, and alleging as 
a reason for this, that he would otherwise be left without a 
home for his family. The infant complainants answered 


_ this petition, denying that defendant had any superior 


equity to theirs ; that he was an adult in possession of their 
property, and enjoying the rents, issues and profits of the 
same. That their co-tenant, defendant Bird, did, at one 
time, have a home of his own, given him by his parents, 
which he has mortgaged and which has been sold under « 
decree of foreclosure. They also aver, and it is not denied 
or disproved, that defendant Bird’s interest in the common 
property is mortgaged to Earle & Perkins for more than its 
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value, and that if the portion he desired should be allotted 
to him, he could not get the benefit of it. 

On the 26th of December, ———-, the court made an or- 
der setting aside the report of the commissioners, and also 
setting aside the report of the referee, and a new reference 
was ordered. 

The court also held that Earle & Perkins could not be 
held responsible to complainants for any part of the pro- 
eeeds of the crops received by them from W. C. Bird. The 
court also made an order removing the commissioners be- 
fore appointed and appointing three others, with instruc- 
tions to set apart to defendant Bird that part of the estate 
he desires, i. e., the family homestead and improvements, 
and part adjoining thereto. 

We claiin that the court erred in setting aside the com- 
missioners’ report, in setting aside the report of the referee 
and in deciding that defendants, Earle & Perkins, were not 
liable to account with complainants for any part of the pro- 
ceeds of the crops raised by Bird on the infants’ estate, and 
turned over by him to them in satisfaction of a prior in- 
debtedness of said Bird to them. 

1. The commissioneys’ report should have been confirmed. 
The report of commissioners appointed to partition com- 
mon property, should be disturbed only upon grounds that 
would justify the judge in setting aside the verdict of a petit 
jury. It should even: be regarded with more considexation. 
See Freeman on Co-tenancy and Partition, § 525; 4 Dess. 
Ch. R., 85; 8 Ves., 148; Thomp. Dig., 384-5; 19 Tex., 
567 ; 2 Dan. Ch. Pr., 1134; Freeman, 632, § 522, note. 

The statute of Florida, Thompson’s Digest, 384-5, has 
fixed the principle, as it seems to us, in all cases of parti- 
tion, by declaring that in partition between co-parceners 
no one shall have any advantage over the others. This will 
require the use of the lot. But defendant Bird, if he wag 
entitled to any preference in the partition, which he is not, 
waived it by failing to set it up by way of answer to the 
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original bill or by cross-bill. After having had his chance 
to obtain the part he desired by the lot, it would be inequi- 
table to allow his petition for another partition of the lands. 
See Freeman, § 449. ‘ 

There is no equity in the claim set up by the defendant, 
W. C. Bird, to have any particular portion of the common 
estate set apart to him. It does not appear, nor is it a fact 
that W. C. Bird is, in any position with respect to this 
property, (the homestead tract,) as would render the re- 
fusal of the commissioners to assign it to him inequitable ; 
on the contrary, we claim, that under the circumstances, it 
would be inequitable to give him any advantage in the di- 
vision of this common property. The said Bird does not 
claim to have improved this portion of the estate, and on 
the contrary, it may be inferred, and is a fact, that from its 
long use by him, (without rent,) it has greatly deteriorated 
in value; besides all this, we claim the said W. C. Bird is 
in the position of a trustee, who has grossly abused his trust. 
In 1867 he entered upon the common estate while his co- 
tenants were infants, claimed the estate as-his own and did 
all in his power to defeat the interests of his co-tenants, and 
is now in a position to expect from a court of equity a severe 
reckoning for the abuse of his trust, rather than to demand 
partiality as a favored suitor. When it is remembered that 
it is charged, and not disputed, that defendant Bird is an 
insolvent, and the very interest in the common estate is 
mortgaged for more than its value, and the infants without 

‘any hope of remuneration for the use by him of their prop- 
erty for so many years, a feeling of surprise is awakened 
that a court of equity should be petitioned to set apart to 
him the only part of the common estate, which, in conse- 
quence of its being improved, could be of value to the in- 
fants. “Any person entering upon the lands of infants is 
regarded in equity in the light of a receiver, guardian, 
bailiff or trustee of such infants, and he will be held to a 
strict account.” See Story’s Eq. Jur., § 511, 1356; Perry 
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on Trusts, § 603; 8 H., 531; 3 Atkins, 304; Story’s Eq., 
§ 1352; 2 P. Williams, 112; 5 Madd. R., 77; Story’s Eq., 
1341; 8 Paige, 152; 2 P. Williams, 103; John. Chy., 49; 
6 Paige, 366; 10 Ves., 524, 378: 7 Term R., 309; 6 Ves., 
§92, 542; 27 Beav., 508; 8 Id., 250. 

These cases all illustrate the peculiar vigilance exercised 
by courts of equity over the estates of infants, especially 
when they are wards of the court, as these infants became 
when they commenced these-proceedings to assert their 
rights to this property. 

Again: The court erred in setting aside the report of the 
referee. It is not denied that any tenant in common enter- 
ing upon the common property, cultivating, using and en- 
joying the same, exclusive of his co-tenants, is bound to ac- 
count with his co-tenants for the rents, issues and profits of 
the common estate received by him over and above his just 
and proportionate share. See 16 Gratt., 21; 19 ib., 95; 6 
Ves., 498; 2 Stock. Chy., 98; 5 Madd. Chy., 363; 44 Vt., 
200; 13 IlL,107; 47 ib., 460; 2 Hill Chy., 111; 3 Nevada, 
581; Story’s Eq., § 655; 1 Lomax Dig., 508. 

Defendant Bird’s responsibility to the infant co-tenants as 
trustee for them, is based, not only upon the fact that he, 
an adult, entered upon their property and appropriated the 
whole proceeds to his own use, but also upon the fact that 
his original entry was an ouster of his co-tenants. His en- 
try was not in the character or with the intent to occupy 
the property as co-tenant with the infants, but with the in- 
tent to retain possession of the whole estate as his own sep- 
arate property. This fact appears from his the said Bird’s 
answer to the original bill, in which he distinctly claims the 
entire estate as his own by virtue of the original agree- 
ment between Daniel Bird, his father, and William Bella- 
my. It is true he afterwards abandoned this position ; but 
his setting it up at all explains the character of his original 
entry, and holding for several years, and that he was from 
the first a disseisor of his infant co-tenants, and as such, a 
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trustee in equity for them. That he held this land adverse- 
ly in intention and fact, is also shown by the fact of his 
mortgaging the entire property to the defendants, Earle & 
Perkins, representing at the time to them that it was his 
own property, as seen in the answer of the said Earle & 
Perkins to the supplemental bill of complaint. See 27 
Tex., 323; 4 Mason C. C., 330; 4 Mo., 161; 3 Watts, 
77; 20 Ark., 359; 2 Gr. Ev., § 318; 7 Wheat., 60,121; 10 
Barr, 224; 44 N. Y., 572; 15 Ala., 363; S Mou., 177. 

We come now to fix upon Earle & Perkins the responsi- 
bility of trustees of these infants of so much of these crops 
mortgaged to them by said W. C. Bird, in payment of his 
individual debts to them. We admit that they are entitled 
to be re-imbursed to the extent of the advances made 
to said Bird to defray the reasonable expenses of the 
plantation, but that they are trustees for the infants for 
two-thirds of the balance remaining in their hands, which 
was mortgaged to them by Bird to pay an antecedent debt. 
We have shown that Bird is a trustee of this property for 
the infants. We now show that defendants Earle & Per- 
kins are also trustees for the infants, and accountable to 
them as such for two-thirds of the net proceeds of the sale of 
crops mortgaged to them by defendant Bird while oceupy- 
ing the common estate. The answer of Earle & Perkins 
shows that defendant was indebted to them, and in Jan- 
uary, 1869, executed to them a mortgage of the entire 
common estate, and all the crops to be raised thereon. That 
they received these crops for several years while this suit 
was in progress, it having been cominenced in July, 1869, 
and sold the same and applied the proceeds thereof to Bird’s 
indebtedness to them. Earle & Perkins are then in the 
position of purchasers, with notice of the rights of the in- 
fants, (the recerd of the deed of the land and the pendency 
of this suit being constructive notice.) The principle that 
a person purchasing trust property from a trustee with no- 
tice of the trust in consideration of the past indebtedness of 
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the trustee to the purchaser, is bound by the trust, and will 
himself become by such purchase a trustee of the property 
purchased, is too old and well established to require a cita 
tion of authorities to sustain it. See the authorities cited 
in the appeal of D. B. Dird, e¢ al., vs. Earle and Perkins, 
argued at the present term before this court. 


George P. Rancy and J. W. Malone for W. C. Bird. 


I. The court committed no error in setting aside the par- 
tition made by the commissioners. 

It was made by but two of the commissioners. These 
were appointed as required by the statute, and only two 
acted. - It was necessary that all three should act. Thomp. 
Dig., 384-5; Perry on Trusts, Sec. 411; 4 N. H., 53; 11 
Barbour, 527. 

It was the duty of the commissioners to assign to the re- 
spective tenants in common, taking the heirs of D. B. and 
P. B. Bird, respectively and collectively, a particular part, 
and not to have resorted to casting lots, except in the last 
extremity. 2 Vol. Leading Cases in Equity, p. 642; 1 Md. 
Chan., 223. 

II. The order appointing new commissioners, and the in- 
structions therein contained, were proper and legal. 

In making partitions, courts of equity administer relief 
“ex equo et bono,” according to their own notions of gen- 
eral justice and equity between the parties, and will assign 
to the parties respectively such parts of the estate as would 
best accommodate them, and be of most value to them, 
with reference to their respective situations in relation to 
the property before the partition, and will give special in- 
structions to the commissioners. 1 Story Juris., Sec. 656-7 ; 
1 Barbour, 509; 4 Halstead’s Chancery, 557-8; 1 Leading 
Cases in Equity, 641-2; 4 Barbour, 228; 1. McMaull. Eq. 
Rep., 63; 11 Texas, 385; 1 P. Williams, 446, cited in 2d 
Cruise’s Digest, m. p. 539-40 ; 1 Green., 345; 7 B. Monroe, 
285; 7 J. J. Marshall, 148; 7 Dana, 176. 
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The court, in directing the commissioners to give W. C. 
Bird that part upon which the homestead, etc., are, did no 
wrong or injustice to any of the other tenants. Being the 
only surviving son, and having lived there, and raised his 
family there, and being without any other home, and in- 
solvent, it is but right that the homestead should be pre- 
served to him, if it can be done and the representatives 
of the deceased brothers preserved equal values. He is 
benefitted thereby, but they are not injured. If the home- 
stead was assigned to either set of children, it would after- 
wards have to be.given or assigned to some one of them 
on partition. All could not keep it as a homestead. 

The report of the commissioners is sufficient to satisfy 
the court that the property can be divided in three equal 
portions. If this can be done, why deprive this respondent 
and his family of a home? Why turn him out upon the 
world without shelter? Why not give him ashelter, when, 
by doing it, no one is harmed? The record shows the plain- 
tiffs have homes and protection under the roofs of their 
mothers. 

III. The master’s report was erroneous, and should have 
been set aside, for the following reasons : 

1. The report fixes the rental of the lands mentioned 
therein, for 1870, 1871, 1872 and 1873, at the rate fixed by 
the commissioners for the years 1868 and 1869, whereas 


there is no testimony as to which was a proper amount of 


rental for said years 1870, etc., nor an average rental. 

2. There is no testimony to sustain the rental decided 
upon by the master for 1870, ete. It is merely the master’s 
personal opinion. 

3. There was no testimony to sustain the deduction or 
discount on scrip in payment of taxes. 

4, The master has not found consistently with the testi- 
mony and as to the value of the improvements. 

5. The report is not consistent with the order or the tes- 
timony. 
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IV. The restraining order of November 27, 1874, was 
improper, and should not have been granted. 

The petition shows no title or interest in the crops, or 
any lien upon the same, by judgment, execution, or other- 
wise. It does not even allege fraud. The allegation of in- 
solvency is not sufficient. High on Injunctions, Secs. 25, 
26, 21; 2 Johns. Chan., 144. 

The following authorities show that the complainants, as 
tenants in common, had no claim upon the defendant, Bird, 
for any share of the crops, either by the common law or the 
statute of Anne. Such is the current of authority in this 
country and England: 9 Eng. Law and Equity, 337; 40 
Me., 56; 2 Gray, 424; 12 Cal., 414; 18 Barbour, 265; 6 
Gray, 118; 12 Mass., 153. 

Even admitting the doctrine laid down in Virginia, and 
one or two other States, which is against the current of au- 
thority, there is nothing in the pleadings showing that Bird 
has received more than his just share or proportion of the 
whole crop. 2 Gray, 425; 14 Ga., 429. 

If, on the other hand, it is right to claim a rental from 
Bird, either for the year 1874 or other years, and to re- 
strain the disposal of the crop of 1874 so far as to make it 
answer this claim of rent, or both, there is no ground for 
equitable interference by the court. The partition of the 
complainants, and their additional or supplemental com- 
plaint, and the answer of Bird to the additional complaint, 


show that there was no ground for granting the restraining 


order. They were mere general creditors, if they had any 
claim, and have and show no equity. 2 Johns. Chan. 144; 
High on Injunctions, Sec. 7; 3 C. E. Green, 26; 9 Gill & 
J., 472 ; 13 Cal. 190. 


Papy & Raney for Respondents. 


A trust is defined to be an obligation upon a person, 
arising out of a confidence reposed in him, to apply prop- 
erty faithfully and according to sucli confidence. 
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Trusts are divided into simple and special trusts, but we 
have no need to consider either of these divisions in this 
case. 

In reference to their creation, trusts are divided into ex- 
press trusts, implied trusts, resulting trusts, and construct- 
ive trusts. 

Express trusts are created by instrument, or arise out of 
express contracts that point out the property and purposes 
of the trust. 

Implied trusts are trusts that courts imply from the words 
of an instrument where no express trusts are declared, but 
the courts imply that it was the purpose to create a trust. 

Resulting trusts are trusts that courts presume to arise 
out of the transactions of parties, as where one man pays 
the purchase money and the deed is taken in the name of 
another. The presumption in such cases is that a trust was 
intended. 

A constructive trust is one that arises when a person, 
clothed with some fiduciary character, by fraud, or other- 
wise, gains some advantage to himself. 

This classification and definition will be found in Perry 
on Trusts, p. 18. We give them here, in order that we 
may, when we come to consider this case, determine whether 
it falls within any one of the divisions of the subject, or 
whether it comes under neither, as we eonfidently affirm. 

It is alleged in the bill that Earle & Perkins are trus- 
tees of these plaintiffs, and are accountable to them for the 
proceeds of the cotton which were applied, as agreed 
between the parties, in payment of the advances made by 
them to W. C. Bird to make the crops, and that this trust 
arises out of the facts charged, and which are herein briefly 
set forth. 

We will not consider the first sub-division of trusts, here- 
inbefore stated, because there is no pretence of an express 
trust in this case. There being no express trust, can the 
case be brought within the second sub-division of implied 
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trusts? Clearly not, because there is no instrument or con- 
tract of any character to which E&rle & Perkins are par- 
ties, from the terms of which a trust of any character can 
be implied. There is no allegation of the sort. There is 
nothing in this case—no contract, agreement, or transac 
tion—from which the court can imply a trust, so far as Earle 
& Perkins are concerned, or infer that it was the inten- 
tion of the parties to create a trust. 

Neither can the case be brought within the third sub-di- 
vision, and be said to be a resulting trust. There is no ele- 
ment in the case from which a resulting trust can arise, and 
we will not consider it further. 

All of these three classes of trusts come within the inten- 
tion or supposed intention and contemplation of the parties, 
and, as we have said, there is nothing in this case which can 
bring it within either. 

But the fourth sub-division, viz., constructive trusts, ‘are 
not within the intention of the pusitin, but they are thiest 
upon parties contrary to their intention and against their 
consent, and it is under this latter sub-division that we pre- 
sume it is sought to bring the case. 

It is said that constructive trusts may be divided into 
three classes, to be determined according to the circum- 
stances under which they arise. Perry on Trusts, 137. 

1. Trusts that arise from actual fraud practiced by one 
upon another. 

Trusts that arise from constructive fraud, as where a 
guardian purchases from his ward, or a trustee from a ces 
tui que trust. Though there may be no actual taint in the 
transaction, yet, on account of the inconvenience or danger 
of allowing such contracts to be made, courts of equity con- 
strue such contracts to be fraudulent, prima facie, and they 
construe a trust to arise therefrom. 

3. Trusts that arise from some equitable principle, inde- 
pendent of frand, as where an estate has been purchased 
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and the money paid, but the deed has not been taken, equity 
will raise a trust by conStruction for the purchaser. 

Was there any actual fraud in this case, from which a 
trust can arise? There is no pretence of this, and we need 
not consider this branch of the subject. 

Can the case be brought under the second class of con- 
structive trusts? The defendants, Earle & Perkins, occu- 
pied no relations to the plaintiffs, made no contracts with 
them, nor did they deal with their estate, nor knowingly 
with any person occupying a fiduciary relation to them, or, 
by any act of theirs, devise an advantage to themselves 
which a court of equity would or could condemn. Indeed, 
they have not even been reimbursed for their outlay, and 
have not touched the property of the plaintiffs. No cir- 
cumstance or fact of imposition is even suggested from 
which a trust can be construed, or from which a trust can 
arise from any equitable principle independent of fraud or 
imposition ; and if no equitable principle applicable to the 
facts in this case, independent of fraud, can be invoked 
in support of the proposition that Earle & Perkins are 
trustees, it results that the case can fall under neither of the 
‘ classes of constructive trusts mentioned. | 

It becomes manifest, then, that Earle & Perkins are 
neither express, implied, resulting, or constructive trustees, 
and therefore no trustees at all, and in no way liable to ac- 
count to the plaintiffs. 

But, it may be said that W. C. Bird was a trustee for the 
plaintiffs, and that Earle & Perkins dealt with him in that 
character, and are therefore accountable to the extent that 
he may be alleged to be accountable. 

1. We affirm that even if W. C. Bird was a trustee, as al- 
leged, that Earle & Perkins, though dealing with him 
with full knowledge of his alleged fiduciary character, are in 
nowise accountable to the plaintiffs. 

2. That W. C. Bird himself was in no sense a trustee for 
the plaintiffs. 
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But, first assuming he was a trustee, it in nowise follows 
that, in endeavoring to make the trust property productive, 
he could not incur a debt payable out of the crops to be 
raised by the very means furnished by the creditor. Let 
it be remembered that the subject of the trust was land 
alone; that, to make it productive of income, other ele- 
ments were necessary, such as labor, mules, teams, agricul- 
tural implements, provisions, supplies of various kinds, and 
the labors, attention and supervision of W. C. Bird himself. 
As trustee, supposing him to be such, it might become, and 
it did become, necessary for him to obtain money to enable 
him to carry on planting operations. Without it the land 
would yield nothing to himself or the cestuis que trust. 
He was justified, therefore, in law, to create a debt secured 
on the crops to be made; and even without such security, a 
court of equity would subject the crops or their proceeds to 
the payment of the creditors for the advances made. We 
may admit that he could not encumber the portion of 
the land itself belonging to the cestuis que trust, but 
he had the right to pledge the crops to obtain money 
to enable him to cultivate it. No injury results to the ces- 
tuis que trust, because they would be only entitled to the 
surplus after the debt is discharged. The law does not give 
them the advantage of taking from the creditor the very 
money advanced. Such would be the case if the claim set 
up by the plaintiffs here is sustained ; for, until the cred- 
itor is paid, nothing has proceeded from the land to which 
they would be entitled. It would seem to be scarcely ne- 
cessary to cite authorities for so simple and familiar a prin- 
ciple. 

But W.C. Bird was in no sense a trustee. What has 
been hereinbefore affirmed in regard to the alleged trustee- 
ship of Earle & Perkins, and the doctrines advanced in 
connection therewith, applies with equal force to the as- 
sumed trusteeship of W. C. Bird. 

It may be said that Bird must be held to be a trustee be- 








438 SUPREME COURT. 


Bird et al. v. Bird et al. 


cause he was in possession, cultivating the land, two-thirds 
interest in which belonged to the plaintiffs. We reply that 

he was in possession in his own, and not in right of others. 
’ He was at least a tenant in common, and, as such, was enti- 
tled to possession in his own right, and, in oceupying, did 
no more than he had a right to do on his own account. His 
entry was not a trespass, and his holding was not a wrong. 
3y the common law, the occupancy of the premises by one 
tenant in common did not entitle the co-tenant to call him 
to an account. The statute of 4 Anne rendered him liable 
to account for receiving more than his just share, but no- 
where is it said that he occupies the relation of trustee. 
The action against him is a common law action, and not 
grounded upon a trust. 

In some of the States a tenant in common, eccupying and 
eultivating more than his share, and deriving profits, may 
be held aceountable, but not as upon a trust. The general 
doctrine held, ever since the statute of Anne, is, that oceu- 
pancy and taking crops do not give the right of action. 
There must be a reception of money from a third party, 
and for the excess over the just share of the tenant receiv- 
ing it is the action allowed. In most of the cases in which 
the question has come up, such has been the rnling. And 
it has been held that the statute of Anne only applies to 
cases where one tenant in common received froma third 
person money, or something else, to which both co-tenants 
were entitled by reason of their co-tenancy, and retained 
more than his share. See 12 Cal., 414; 9 Eng. Law and 
Equity, 347; 6 Gray, 118; 12. Mass., 152. 


WESTCOTT, J., delivered the opinion of the court. 


The appeal in this case is from two decrees of the Chan- 
cellor—one final, the other interlocutory. The final decree, 
from which the appeal is taken, dismisses the bill as to the 
defendants, Earle & Perkins, and this action is the gen- 
eral error assigned as to that decree. The interlocutory de- 
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cree, which the appeal brings here for review, directs the 
commissioners appointed to partition the lands to assign to 
defendant, W. C. Bird, in the partition prayed for, that 
portion of the land which embraces the homestead of the 
family; directs an account to be taken of the rents and 
profits of the land which has been in the possession of W. 
©. Bird, and revokes the order restraining Bird from dis- 
posing of the crops. 

Defendant, W. C. Bird, takes no appeal from that portion 
of the interlocutory decree which directs an account to be 
taken of the rents and profits received by him, por do the 
appellants here present that question. It is, therefore, not 
before us for consideration. 

The two general questions presented are: Was the de- 
eree dismissing this bill, as to Earle & Perkins, error? 
Was the interlocutory decree erroneous in so far as it di- 
rected the commissioners, in making the partition, to assign 
to W. C. Bird the portion upon which was located the fam- 
ily homestead, and in so far as it restrained W. C. Bird 
from disposing of the crops ? , 

Upon the death of Daniel Bird, in the year 1867, the 
plaintiffs, children of Daniel B. Bird, and grand-children of 
Daniel Bird, became entitled to one-third interest in a tract 
of land in Jefferson county ; the plaintiffs, children of Pick- 
ens B. Bird, and grand-children of Daniel Bird, became en- 
titled to one-third interest; and the defendant, W. C. Bird, 
the son of Daniel Bird, became entitled to the remaining 
third. They were tenants in common. 

At the death of the grandfather, W. C. Bird was in pos- 
session of the entire tract, and has so remained up to this 
time, with the exception of the year 1874. As to this year, 
the plaintiffs allege an entire and exclusive possession, while 
Bird answers that he has cultivated only a part for that 
year, and that he has been willing for the others to occupy. 
Up up to 1874, it is admitted that he occupied and used 
the entire tract, appropriating the rents, issues and profits 











SUPREME COURT. 








Bird et al. v. Bird et al. 








thereof. During this period Earle & Perkins, commission 
merchants, advanced to him moneys, taking mortgages upon 
his crops, from year to year, to secure the repayment of the 
sums so advanced; and the defendant, Bird, in compliance 
with his contract, turned over his crops ‘annually to Earle & 
Perkins, who sold them and applied the proceeds to the 
payment of the indebtedness of Bird to them. 

The original bill was filed in 1869 against defendant, W. 
C. Bird, and its prayer was for a partition and account of 
the rents and profits. In June, 1870, the plaintiffs agreed 
to sell their interests in the land to the defendant, and the 
court, aftér ascertaining the values in accordance with the 
agreement, on the 27th day of May, 1872, appointed a 
referee and directed a sale upon the terms agreed upon. 
On the 10th of May, 1873, the referee reported to the court 
a failure on the part of defendant, Bird, to comply with 
the agreement of the sale, and requested further instruc- 
tions, or that he be discharged. The court took no action 
upon this report. 

On the 17th day of February, A. D. 1873, defendant, 
Bird, executed a mortgage upon all the crops of cotton, 
corn and fodder to be raised by him during that year. 
This mortgage was conditioned to pay advances for the 
crops for that year, and to apply any remaining balance to 
the debt due them by him for antecedent advances. 

It will be seen that this mortgage was given while Bird 
was in possession, under a contract of purchase from the 
plaintiffs, which had been agreed to by them, and which 
had been approved by the court. 

A receiver was appointed of these crops of 1873, by the 
court, in another suit, wherein Earle & Perkins sought a 
foreclosure of their mortgage, and the proceeds of the sales 
thereof are now under the control of the court. 

Under this state of facts, the claim now here made is, 
that defendant, W. C. Bird, having controlled the interests 
of the infant plaintiffs in this land since 1867, is liable to 
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them as trustee or guardian, and that defendants, Earle & 
Perkins, having received all of the crops raised thereon, are 
likewise liable as trustees, and that they should be decreed 
to account therefor. The precise question, therefore, which 
we have to determine, is: Is the mortgagee of crops grown 
by one tenant in common of the land, who has possession 
of the entire estate, responsible as trustee to other infant 
tenants in common of the land with the mortgagor, such 
mortgagee having received the crops and appropriated the 
same to the payment of his mortgage debt ? 

Appellants insist that the infant tenants in common had 
a property and title in the crops grown by their co-tenant 
to the extent of their interest in the land, and invoke in 
their behalf the familiar principle that when a person en- 
ters upon, or takes possession of the property of an infant, 
a court of equity will consider such person entering as guar- 
dian or trustee, and will decree an account against him. 
That such is the law cannot be questioned. 31 Eng. @hy., 
505; 8 Fla., 153. But is it true that infant tenants in com- 
mon of land are tenants in common of the crops produced 
thereon by their co-tenant, through a sole use and occupa- 
tion of the common estate ? 

In Coke Litt., 200, b., the common law upon the subject 
of tenants in common is thus announced: “If one tenant 
in common maketh his companion his bailiff of his part, 
he shall have his action of account against him. But al- 
though one tenant in common, without being made bailiff, 
take the whole profits, no action of account lies against 
him.” . 

It was manifestly unjust to permit one tenant in com- 
common thus to take the whole profits of the common es- 
tate without accounting, and it was the purpose of the stat- 
ute of 4 Ann, Ch. 16, to correct that evil. That statute, 
which is in force in this State, enacted that an action of ac- 

‘count shall lie by one tenant in common against another 


who has actually received more than his share of the profits. 
29 
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Under the statute of Ann, it was no longer necessary that 
one tenant in common should take the profits as ‘bailiff by 
appointment to make him responsible. It was only neces- 
sary that he should receive more than his just share of the 
profits. By this act, and without appointment by his co- 
tenant, he became bailiff, and was responsible for what he 
actually received beyond his just share. 

The English courts, however, held that there was not a 


. receiving within the meaning of the statute in cases where 


one tenant in common had enjoyed more of the benefit of 
the subject or made more by its occupation than the other, 
and restricted the statute to cases only where one tenant in 
common receives money, or something else, from another 
person, to which both co-tenants are entitled by reason of 
their being tenants in common, and in proportion to their 
interest as such, and of which the one receives and keeps 
more than his just share according to that proportion. Mere 
occupancy by one tenant in common, under this decision, 
involved no liability to account to another tenant in com- 
mon. These are the views announced by Baron Parke in 
9 Eng. Law and Eq., 339. 

The same view has obtained in the United States, in the 
States of Massachusetts, (12 Mass., 156,) California, (12 Cal., 
422.) New York, (18 Barbour, 265,) Kentucky, (7 J. J. Mar., 
139,) Maryland, (30 Md., 126,) New Jersey, (3 Stock., 404,) 
and Missouri, (29 Mo., 366.) A different doctrine has pre- 
vailed in the States of Virginia, (16 Gratt., 21, 52,) Vermont, 
(44 Vmmt., 347,) South Carolina, (1 MeMullin, 69,) and Geor- 
gia, (14 Ga., 436.) 

In these States the occupying tenant has been held re- 
sponsible for what he has realized beyond his just propor- 
tion, and has been sometimes charged with a yearly rental 
valuation. 

Where there has been an ouster of one tenant in com- 
mon by another, or a use of the whole property, accompa- 
nied by an exclusion, then an account is decreed. 30 Md., 
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126; 44 Vt., 348; 27 Ind., 52; 22 N. J., 85; 28 Iowa, 527. 
‘After a careful examination of all the authorities upon 
this subject cited by the appellant, as well as many more 
which we have consulted, we can find no sanction for the 
view that the plaintiffs had any property in the products 
raised by defendant, Bird. Even where there is a liability, 
it is a liability to account for rents and profits received as 
distinct from a liability in an action for conversion of the 
property, or other like action based upon a right of prop- 
erty in the plaintiff. Each tenant in common has an equal 
right of entry and possession. The possession of one is, in 
contemplation of law, the possession of the other, and to 
rebut such presumption, an actual ouster must be shown. 
The title and property in the crops raised upon the land 
occupied by the one tenant in common vest in him. He 
can mortgage and sell the entire crop, and if it is gathered 
before partition, the crop is his property. These crops have 
been the result of his separate occupation, the use of his la- 
bor, skill and industry. The crop of 1873 was made during 
an occupancy by consent of the plaintiffs, and under the 
sanction of the court. Bird, having received advances from 
Earle & Perkins under these circumstances, their mortgage 
upon the crops gathered, and the proceeds of which are now 
under the control of the court, is good as against the claim 
of property urged by plaintiffs. As to the crop of 1873, 
Bird was in possession by their agreement, and if plaintiffs 
had disturbed his possession, they would have been tres- 
passers. They have no property in these crops. A grow- 
ing crop is part of the freehold. Had plaintiffs obtained 
partition while the crops were growing, they would have 
been, as against Bird, entitled in severalty to such part as 
was growing upon the land assigned them. 4 Met.,415; 4 
Kent, 370. Whether this would have been the rule as 
against the merchant making advances, through which the 
crops were raised, it is unnecessary here to enquire, as there 
has been no such partition. 
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Our conclusion upon this branch of .the case is, that 
neither Bird nor Earle & Perkins, in appropriating the crops 
raised upon the common estate, entered upon or used the 
property of an infant ; that the title and ownership of these 
crops was in the occupying tenant, subject to liability to an 
account, if his possession was adverse and exclusive, or the 
result of ouster. 

The claim that either Bird or Perkins held the legal title 
to these crops as trustee, or that they were in any manner 
trustees, cannot be entertained. If Bird had the right of 
property in the crop as an incident to his right of entry and 
possession, labor and cultivation, then it is impossible that 
he can be a trustee for the benefit of others in property in 
which he has the entire, the sole and exclusive property 
himself, unless one who has the absolute and unqualified 
ownership of a chattel can be the trustee of another as to 
that chattel, a proposition so manifestly erroneous, that it 
needs only to be mentioned to perceive its error. 

In a case of precisely similar character to this in many 
wespects, and where infants were plaintiffs, the court of ap- 
peals of South Carolina held expressly that defendants occu- 


pying the relation that Bird dbes in this case to the plain- 


tiffs, could not be regarded as trustees of the complainants. 


1 Speer’s Eq. Cas., 264. 


If Bird cannot be so regarded, as a matter of course his 
mortgagee for value, with knowledge of the state of his title, 


cannot be treated as a trustee. 


The bill as to Earle & Perkins was properly dismissed. 
Plaintiffs had neither equitable nor legal right as against 
them. If they had any right against Bird, it did not extend 
beyond a right to an account; there was neither lien nor 
property in the crops raised by his labor and occupation. 

The next and only remaining question presented by this 
appeal is, was the interlocutory decree erroneous in so far 
as it revoked the restraining order of November 27, 1874, 
and in so far as it directed the commissioners in making the 
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partition to assign to W. C. Bird the portion upon which 
was located the family homestead ? 

The order of November 27 restrained Bird from dispos- 
ing of the crops made by him. He alleges in his answer 
that he did not, for the year 1874, cultivate more than one- 
third of the land. He swears positively that he did not ex- 
clude his co-tenants. As to the other crops the plaintiffs 
we have seen have no property in them or lien thereon. We 
ean see no ground for the restraining order. It was properly 
revoked. 

The next question is as to the matter of the partition. 

The power of the chancellor over the entire subject can- 
not be denied. He cannot be bound against his own views 
of right, and in the exercise of his general discretion, by 
the action of the commissioners. And while it is unques- 
tionably true, as a general rule, that the chancellor should 
adopt the action of parties appointed by himself to take tes- 
timony, inspect the lands, and after consideration of the en- 
tire subject, to act ; still there is no absolute rule making it 
his duty so to do. Under the statute he has power to re- 
move the commissioners, and the whole matter is one of 
judicial discretion with which this court will not interfere, 
unless in a plain case of wrong and injustice. It is the gen- 
eral doctrine prevailing in appellate courts that they will 
not, except in plain cases, interfere with such discretions. 
Except as is otherwise provided in the statute, the chancel- 
lor had all the powers of a court of equity over the subject. 
The court is invested with all the cumulative powers created 
by the statute, and retains all chancery attributes except as 
otherwise provided by the act. 

It cannot be denied that it was within the power of the 
court to direct the commissioners to assign to Bird that part 
of the land upon which was situated the homestead. Mr. 
Justice Story says: ‘The court should assign to the par- 
ties respectively such parts of the estate as would best ac- 
commodate them and be of most value to them with refer- 
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ence to their respective situations in relation to the property 
before the partition.” Nor will courts of equity, in making 
these adjustments, “confine themselves to the mere legal 
rights of the original tenants in conimon, but will have re- 
gard to the legal and equitable rights of all other parties in- 
terested in the estate, which have been derived from any of 
the original tenants in common.” 

We cannot see that the plaintiffs, either the children of 
Daniel B. Bird or of Pickens B. Bird, stand in any such re- 
lation to the homestead in this cause as would induce us to 
control the discretion of the chancellor, and direct its as- 
signment against his judgment to one or the other of them, 
except upon one hypothesis. If the fact be that the allot- 
ment of the homestead placed to W. C. Bird will result in 
its being subject to a heavy mortgage debt of such character 
as will render it subject to sale, and it is not made to appear 
by W. C. Bird that he can retain it as his homestead, then 
it should be assigned to the children of one or the other of 
the brothers as the chancellor may, in his discretion, deter- 
mine is best under all the circumstances. The plaintiffs 
allege that such a mortgage deed exist; that defendant 
Bird is in no condition to redeem ; that the assignment of 
the homestead place to him is an assignment virtually to 
his creditors or to purchasers at a sale to be had under the 
mortgage; that both he and his wife have waived all right 
of homestead in the premises, and have executed deeds by 
which they have consented to a sale to pay their debt. If 
this will be the result, then it is manifestly and plainly un- 
just to prefer the creditors of W. C. Bird to the children 
of his brothers. If this wiil not be the result, then defend- 
ant Bird has certainly an equal right to the homestead, and 
such assignment should not be disturbed. The assigninent 
cannot be affected by a liability to account, if there be such 
liability, or the appropriation of past crops. It should be 
made with reference to the respective situations of those in- 
terested to the property before partition. In this case the 
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homestead was occupied by W. C. Bird ; the plaintiffs, in- 
tants, had other homes. Why should they be given the 
homestead, and W. C. Bird denied it? W. C. Bird is the 
only surviying son, and has been occupying it as a home. 

The record now before the court does not enable us to 
come to any conclusion upon this subject, nor did the testi- 
mony and record before the chancellor enable him to pass 
upon this question. The result is that this case must go to 
the court below tor a determination of the question of par- 
tition and for further proceedings. The decree dismissing 
the bill.as to Earle & Perkins is affirmed. The interlocn- 
tory decree, so far as it assigns to defendant W. C. Bird the 
homestead place, is reversed, and the case is remanded for 
further proceedings not inconsistent with this opinion and 
conformable to law. 





Danirt LD. rep, ev au., Apre.tants, vs. Earte & Perens, 
REsPONDENTS. 

i. The relation of landlord and tenant does not exist between one tenant 
in common and the other co-tenants, where the one occupies the 
common estate in his own right, and without contract, express or 
implied, with his co-tenants. 

2. A final decree, based upon a consideration of all the equities of the 
parties, if correct, will not be reversed on account of the appoint- 
ment of an improper person as receiver during the progress of the 
cause. 

Appeal from Jefierson county, Second Judicial District. 

The opinion of the court contains a statement of the case. 

Other points involved in this case are decided in the case 
reported just before this, where the co-tenants, upon their 
own bill, sought relief against the mortgagee of the occus 
pying tenant and the occupying tenant. 
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Wm. Scott for Appellants. 


This suit was commenced by the appellees, on the 5th 
day of January, 1875, against W. C. Bird, the mortgagor, 
to foreclose a mortgage on the crops of the year A. D. 1873, 
and which mortgage was given by the said W. C. Bird to 
secure Earle & Perkins for advances made and to be made 
by them to the said W. C. Bird. 

The lands upon which these crops so mortgaged were to 
be produced were certain lands in which the infant plain- 
tiffs in this appeal had a two-thirds interest, and for the 
partition of which said infants had, nearly five years pre- 
viously, commenced their suit in the Jefferson County Cir- 
cuit Court, and in which suit Earle & Perkins were them- 
selves parties defendant. The suit for partition was com- 
menced in July, 1869, against W. C. Bird, and in 187- 
Earle & Perkins were, by amendment, made parties -defend- 
ant. Not only was there a partition of the lands sought in 
said suit, but an account was prayed for against defendant, 
Bird, of the rents, issues and profits of the said land, and 
also an account against Earle & Perkins of the proceeds of 
the crops produced on the estate and forwarded to them in 
settlement of Bird’s private debt to them, in pursuance of 
an agreement made with them by him to that effect in the 
said mortgage. The plaintiffs claim that if they have, as 
they contend they have, the right to demand an account of 
defendant, Bird, of the rents, issues and profits of the com- 
mon property prior to 1869, then they have the right to de- 
mand their share of the crops raised by their trustee on 
this property since the commencement of their suit for par- 
tition and account, in July, 1869. All the transactions be- 
tween Bird and Earle & Perkins since July, 1869, were ut- 
terly null and void, so far as they affected the rights of 
these infants. The common doctrine of lis pendens applies 
to this case. Tenants in common have the right to an ac- 
count from their co-tenant who has been in the exclusive 
possession of the common estate and receiving to his own 
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use the rents, issues and profits thereof. See 16 Gratt., 21; 
19 Id., 28; 1 McMullin; 4 Kent, Sec. 64, p. 386, 370; Sto. 
Eq. Jur., Sec. 655; 1 Jac. R., 574; 5 Madd. R., 363; 1 
Young & Coll., 538, 586. 

The tenants in common of W. C. Bird being infants, and 
incapable of giving their consent, either actual or construct- 
ive, to his entering upon their property, he must be consid- 
ered in so doing as a trespasser, and he constituted himself, 
by his conduct, the trustee or guardian for said infants, and 
the court, in its vigilant care over the interests of the in- 
fant, will hold him to a strict account as trustee and guar- 
dian, of the said infants. See Perry on Trusts, Sec. 871-2 ; 
1 Atkins, 543, 489; 1 Vernon, 295; 2 Id., 342; 3 Atkins, 
130; 3 Id., 337; 1 Gjll, 367; 1 Gill & Harris, 220; 22 Ga., 
131; 7 Term. R., 390; 6 Vesey, 89; 27 Beav., 508; 8 Id., 
280; Story Eq. Juris., Secs. 511, 1356; 6 Whart. R., 620; 
3 Yeates, 251; 2 P. Williams, 645. 

If Bird is held and treated in equity as guardian or trus- 
tee of the infants, by virtue of his interference with their 
two-thirds interest in this estate, and receiving the issues of 
it to his own use, then it follows that Earle & Perkins, cred- 
itors of Bird, and purchasers from him of their interests in 
the crops produced on their estate, and that, too, in settle- 
ment of Bird’s private debt to them, will themselves be 
held accountable as trustees of the infants to the extent of 
the value of the property received by them from W. C. 
Bird. See Perry on Trusts, Sec. 814, and addenda Id., See. 
$10-11-12; 14 Allen, 523; 13 Id., 50, 707; 10 Mass., 388; 
Perry on Trusts, Sec. 225, 812; 1 Vesey, 173; 7 Vesey, 
152; 14 Vesey, 362; 17 Vesey, 155; 14 Ohio, State, 445; 
2 Vernon, 616 ; 4 Madd., 388; 7 Ala., 906; 7 Ired. Eq., 231 ; 
5 Md., 219; 2 McCord Chy., 149; 1 McCord Chy., 119. 
‘Courts of chancery have no inherent jurisdiction to change 
the character of the estate of infants. This authority they 
get only from the statutes, and hence they must pursue it 
strictly. +4 Comstock, 257; 6 Hill, 415; 1 Kern., 547; 8 
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Howard, 531; 3 Lead. Cases in Eq., 269; 18 Gratt. Hence 
the interlocutory order of the court to the referee to sell the 
land to the defendant, W. C. Bird, made in 1870, was null] 
and void, and conferred no title on Bird, especially as he 
never paid the price fixed by the court; and besides, the 
order was-to sell to him if he desired to purchase according 
to the terms of the agreement, which was wanting in mn- 
tuality. 





Papy & Raney tor Appellees. 


WESTCOTT, J., delivered the opinion of the court. 


This case was heard and determined in connection with 
the case of D. B. Bird, et al., vs. Earle & Perkins and W. 
C. Bird, in the court below. It was heard in the same man- 
ner here upon appeal. In the case reported just before this, 
the court has determined the former case. 

This is a bill brought by Earle & Perkins against W. C. 
Bird, to foreclose a mortgage executed by him upon hig 
erops for the year 1873, to secure sums of money then due 
and to become due to them, against Theodore Turnbull, 
and M. E. Ames, administratrix of C. Db. Ames, deceased: 
The two last named parties claimed to be judgment cred- 
itors of Dird—one tor seventy-five dollars, the other for one 
hundred and ninety-five dollars. They had caused execu- 
tions to issue, and had levied upon the equity of redemp- 
tion of the mortgagor, Bird, in these crops. The bill was 
tiled on the 5th of January, A. D. 1874. Plaintiffs prayed 
an injunction against the judgment creditors restraining 
any further proceedings under their leyies, and for a decree 
of foreclosure and sale against Dird. The mortgage was 
filed as an exhibit to the bill. Upon default of Bird, there 
was an order entered, on the 11th January, A. D. 1874, that 
the bill be taken pro conjesso. The result of this default 
was, as to Bird, that the cause should be proceeded in er 
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parte, and the matter of the bill be decreed, if it could be 
done without an answer, and was proper to be decreed. 

At this point in the proceedings, the children of I. B. 

tird and Daniel B. Bird, who had already brought their 
original suit-against Earle & Perkins, filed a petition setting 
up the pendency of their former suit against W. C. Bird 
and Earle & Perkins, alleging ownership of two-thirds of 
the land in the possession of W. C. Bird, and claiming a 
like interest in the crops. The object of the petitioners, as 
stated by them, was that they@night be given an epportu- 
nity to be heard in the matter before a decree of foreclo- 
sure was passed, an injunction granted, or receiver ap- 
pointed in this suit, and to the end that they might be 
made partics defendants in this action. 

On the 10th of January, A. D. 1874, after notice, Thomas 
J. Perkins, one of the plaintiffs herein, was appointed re- 
ceiver of the crops, with directions to sell the same. On 
the 2d of March, A. D. 1874, these defendants file an an- 
swer, and subsequently an amended answer. They do not 
expressly deny the existence of the mortgage from Bird to 
Earle & Perkins, nor do they deny the existence of an in- 
debtedness secured by a mortgage upon these crops. They 
allege that they are the owners of one-third of the crops 
produced, and seek to charge Earle & Perkins as trustees. 
They set up substantially the same facts that they had al- 
ready set up in their bill against Karle & Perkins. In ad- 
dition to their claim against Earle & Perkins, they make a 
claim for rent, and, as infants, they claim the benefit of a 
general denial of all the allegations of the bill, and insist 
upon strict proot. To these answers plaintiis fiied a repli- 
catibn. Detendant Pird then files an admission that he 
owes Karle & Perkins, under their mortgages, the sum of 
ten thousand three hundred and twenty-four dollars. The 
infant defendants introduce evidence of their title as tenants 
in common with Bird, and an extract from a former bill of 
Earle & Perkins, filed March 5, 1873, from which it appears 
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that Earle & Perkins were at that time aware that W, 9 
Bird had only one-third interest in the land as tenant jp 
common with them. This was after the execution by Bird 
of the mortgage to them, the mortgage being dated the 7 
of February, A. D. 1873. On the 8th of December, A. p, 
1874, the case was heard upon the pleadings and evideng 
in this case, and upon the pleadings and evidence in the 
case of D. B. Bird e¢ al., against Earle & Perkins, the agree 
ment of counsel being that both these actions “should be 
heard and determined “hpon the record, and evidence sub. 
mitted in both cases,” the court decreed a° foreclosure of the 
mortgage, directed the receiver to apply the proceeds of 
the sales of the crops to the mortgage debt of the plaintiffs, 
and dismissed the bill as to these defendants. From this 
decree this appeal is prosecuted. The position of the appel. 
lants here is very peculiar. They argue the case as thongh 
they are entitled to affirmative relief upon answer without 
eross bill, and also seek to make their answer in this suit 
available as proof of their affirmative allegations in their 
own original suit. 

The plaintiffs in this suit admit the tenantcy in common 
of the land of the defendants, D. B. Bird e¢ al., with W. C. 
Bird, their mortgagor. The plaintiffs in the other suit, D. 
B. Bird e¢ al., admit the existence of the mortgage and a 
mortgage debt. The mortgagor, Bird, admits it also in this 
suit, and gives the amount, and the mortgage is an exhibit 
to the bill. The result is that from the pleadings in both 
of the cases, the proof is that the parties were tenants in 
common of the land, and that Earle & Perkins were mort- 
gagees of the crops raised thereon by the use, occupation 
and labor of one of the co-tenants. In the preceding case 
we have discussed this question at length. The decree of 
foreclosure in this suit was proper, and must, therefore, be 
affirmed. 

Something was said in the presentation of this case as to 
a landlord’s lien upon these crops. As to that it is enough 
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to say that the relation of landlord and tenant does not 
exist between one tenant in common and the other tenants 
in common, where the one occupies the common estate 
in his own right, and without contract, express or implied, 
with his co-tenants. 

It was also objected that one of the parties was appointed 
receiver in this case. Asa general rule this is wrong, but 
these defendants having no equity or claim as to the crops 
of which he was appointed such receiver, cannot be heard 
to object to it. In addition to this*the case has reached a 
fnal decree, and it must be affirmed or reversed by a con- 
sideration of all the equities of the parties. The final de- 
eree, if correct, cannot be reversed for the appointment of 
an improper person as receiver. 

The decree is affirmed. 





